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A DISTRICT COURT OF THE UNITED STATES lloR 
THE DISTRICT OF COLUMBIA 

Criminal No. 68399 

United States 
vs. 

Jarvis Theodore Roosevelt Catoe 

United States Court of Appeals for the District of 
Filed Mar. 23, 1942. Joseph W. Stewart, Clerk. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

B In the Supreme Court of the District of Columbia 

Criminal No. 68399 



United States of America 
vs. 

Jarvis T. R. Catoe 

United States Court of Appeals for the District of ColuniDia. 
Filed Nov. 5, 1941. Joseph W. Stewart, Clerk. 

Notice of appeal 

Jarvis T. R. Catoe, Washington Asylum and Jail, 200 19th 
St., SE., Wash., D. C. Walter M. Shea, J. Robert Esher, 
George J. Boden, 426 Fifth Street NW. 

Offense: First degree murder and rape. 

Date of judgment: October 31st, 1941. 

Brief description of judgment or sentence: To be electrocuted 
February 6th, 1942. 

Name of prison where now confined, if not on bail: Wajsh- 
ington Asylum and Jail, 200 19th St. SE., Washington, D. C. 
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I, the above-named appellant, hereby appeal to the Court 

of Appeals of the District of Columbia from the judgment 

above-mentioned on the grounds set forth below. 

% 

Jarvis tR. Catoe, 

Appellant. 

Walter M. Shea, George J. Boden, J. R. Esher 

Attorneys for Appellant. 

Walter M. Shea, 

George J. Boden, 

J. Robert Esher. 


Date: November 5th, 1941. 

Grounds of appeal 

Overruling of Motion for Change of Venue; Overruling of 
Motion for Continuance; Evidence improperly admitted at 
trial of case. 


A true copy. 
Test: 


Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

As$£. Clerk. 


C In the District Court of the United States for the 

District of Columbia 

Clerk’s statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 5,1941. Joseph W. Stewart, Clerk. 

Criminal No. 68399 

United States of America 
vs. 

Jarvis Theodore Roosevelt Catoe 
Charge: First Degree Murder and Rape 

1941 

Sept. 4—Presentment and indictment filed. 

4—Arraigned, Plea Not Guilty (5 days, etc.) Indict¬ 
ment read. Defendant committed to Washington 
Asylum and Jail. 

10—Additional 5 days, etc., granted. 
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1941 

Oct. 4—Motion for change of venue and affidivit 
thereof filed. 

10— Motion for change of venue argued and 

Exc. (Morris, J.). 

11— Motion for continuance filed. 

13— Certified copy of indictment, certified list of jurcjrs 

and list of witnesses served personally upon deft, 
on Oct. 10. 1941, filed. 

14— Motion for continuance argued and overruled. 

Exc. 

15— Jurors from Criminal Divisions Nos. 2 and 1 and file 

Civil Division sworn on voir dire. Jury sworn. 
It appearing to the Court that this trial is likely to 
be a protracted one, the Court directs the calling 
of one additional juror to serve as an alternate 
juror. 

16— Trial resumed; alternate juror sworn; respited until 

Fri., Oct. 17. 

24—Trial resumed, same jury; arguments of counsel and 
charge of the Court; alternate juror discharged; 
verdict guilty as indicted on first count, not guil ty 
by direction of the Court on second count and 
guilty as indicted with the death penalty on third 
count. Defendant remanded. 

28—Motion for new trial filed. 

31—Motion for a new trial argued and overruled. Exc. 
Sentenced to death by electrocution to take effect 
Feb. 6,1942. 

Nov. 5—Notice of Appeal filed. 

Date November 5,1941. 

Attest: 

[seal] Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as pro¬ 
vided in Rules 7, 8, and 9, of Supreme Court U. S. 



4 JARVIS T. R. CATOE VS. UNITED STATES 

D In the District Court of the United States for the 

District of Columbia 

No. 68399 

United States of America 


vs. 

Jarvis T. R. Catoe 
Affidavit of Jarvis T. R. Catoe 

District of Columbia, 

City of Washington, $$: 

Jarvis T. R. Catoe, being duly sworn according to law de¬ 
poses and says that he is the defendant in the above-entitled 
action; that he is a citizen of the United States, and that be¬ 
cause of his poverty he is unable to pay the costs of said action 
or to give security therefor. 

Jarvis T. R. Catoe. 

Sworn to and subscribed before me this 5th day of November, 
1941. 

seal Richard H. Woodward. 

order of court 

It is Ordered that the defendant in the above-entitled action 
be and he hereby is permitted to appeal said action to conclu¬ 
sion without prepayment of fees or costs. 

Jas. W. Morris, 

District Judge. 

Walter M. Shea, 

Walter M. Shea, 

George J. Boden, 

George J. Boden, 

J. Robert Esher, 

J. Robert Esher, 

Attorneys for Defendant. 

A True Copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

Asst. Clerk. 
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1 Indictment 

Filed in Open Court September 4, 1941 

District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 
District of Columbia, s$; 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: I 

That one Jarvis Theodore Roosevelt Catoe on, to wit, the 
eighth day of March 1941, and at and within the District 
of Columbia aforesaid, feloniously and wilfully did perpetrate 
and attempt to perpetrate a rape, that is to say, feloniously 
and wilfully did then and there make an assault upon one 
Rose Abramowitz, then and there being, and then and the-e 
forcibly and against the will of the said Rose Abramowitz, 
feloniously and wilfully did ravish and carnally know the said 
Rose Abramowitz; and that, in and while perpetrating apd 
attempting to perpetrate the said rape, the said Jarvis Theo¬ 
dore Roosevelt Catoe feloniously and wilfully did then arid 
there fix and fasten his hands about the neck and throat <pf 
the said Rose Abramowitz and, with his hands so fixed arjd 
fastened as aforesaid, then and there, feloniously and wilfully, 
and in and while perpetrating and attempting to perpetrate 
the said rape, forcibly did choke and strangle the said Rose 
Abramowitz, of which said choking and strangling, she, tljie 
said Rose Abramowitz, on, to wit, the said eighth day bf 
March 1941 and at and within the District of Columbia, d id 
die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said Jarvis Theodore Roosevelt Catoe, at tpe 
time and place aforesaid, and in the manner and by tpe 

2 means aforesaid, feloniously and wilfully, and in aiid 
while perpetrating and attempting to perpetrate tlje 

offense of rape, did kill and murder the said Rose Abramowitz; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 
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SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Jarvis Theodore Roosevelt Catoe on. to wit, the 
eigth day of March 1941, and at and within the District of 
Columbia aforesaid, contriving and intending to kill one Rose 
Abramowitz, feloniously, wilfully, purposely, and of his de¬ 
liberate and premeditated malice, in and upon the said Rose 
Abramowitz, then and there being, did with force and violence 
make an assault ; and that, in making the said assault, he. the 
said Jarvis Theodore Roosevelt Catoe, so contriving and in¬ 
tending to kill the said Rose Abramowitz, then and there, 
feloniously, wilfully, purposely, and of his deliberate and pre¬ 
meditated malice, did fix and fasten the hands of him, the 
said Jarvis Theodore Roosevelt Catoe, about the neck and 
throat of her, the said Rose Abramowitz, and with his hands 
so fixed and fastened as aforesaid, then and there, feloniously, 
wilfully, purposely, and of his deliberate and premeditated 
malice did choke and strangle the said Rose Abramowitz, of 
which said choking and strangling she, the said Rose Abramo¬ 
witz. on, to wit, the said eighth day of March 1941 and at and 
within the District of Columbia, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That the said Jarvis Theodore Roosevelt Catoe, at the time 
and place aforesaid and in the manner and by the 
3 means aforesaid, feloniously, wilfully, purposely, and 
of his deliberate and premeditated malice, did kill and 
murder the said Rose Abramowitz; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 

THIRD COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Jarvis Theodore Roosevelt Catoe on, to wit, the 
eighth day of March 1941 and at and within the District 
of Columbia aforesaid, feloniously and wilfully did make an 
assault upon one Rose Abramowitz, then and there being, 
and forcibly and against the will of her, the said Rose 
Abramowitz, feloniously and wilfully did ravish and carnally 
know the said Rose Abramowitz, and did other wrongs and 
injuries to the said Rose Abramowitz, to the great damage 
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of the said Rose Abramowitz; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia . 

[Endorsed:] Criminal No. 6S399. United States vs. Jarvis 
Theodore Roosevelt Catoe. First Degree Murder and Rape. 
A True Bill: John S. Gorrell, Foreman. 

4 District Court of the United States for the 

District of Columbia 


Thursday, September 4th, A. D. 1941 

The Court resumes its session pursuant to adjournment. 
Mr. Justice Daniel W. O’Donoghue, Presiding. 


Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorneys, Me:>srs. 
Walter M. Shea, George J. Boden, and J. Robert Esher; where¬ 
upon the defendant being arraigned upon the indictment, the 
said indictment having been read, pleads not guilty thereto, 
and for trial puts himself upon the country and the Attorney 
of the United States doth the like; and thereupon by consent 
of the United States Attorney the defendant is granted leave 
within five days to withdraw said plea and demur to, or move 
to quash the said indictment, or otherwise plead as he maj r be 
advised. 

5 District Court of the United States for the 

District of Columbia 


Wednesday, October 15, A. D., 1941 


The Court resumes its session pursuant to adjournment. 
Mr. Justice Morris, Presiding. 

***** 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail and by his attorneys, 
Messrs. J. Robert Esher, Walter M. Shea and George J. Boden; 
whereupon the defendant being called for trial it is ordered 
that a jury to try the issue joined herein be empanelled; and 
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thereupon the jurors of the regular Petit Jury panel serving 
in Criminal Division No. Two, a list of whom was regularly 
served upon the defendant, being called, sworn upon their voir 
dire and examined as to their competency for trying the issue 
joined herein, the said panel is exhausted; whereupon to com¬ 
plete the said panel, the Court in accordance with a rule of 
Court assigns certain members of the jury serving in Criminal 
Division Number One and the Civil Divisions; and thereupon 
said persons being sworn upon their voir dire and examined as 
to their competency for trying the issue joined herein the jury 
is completed and is composed of good and lawful persons of 
the District of Columbia, to wit: Randolph G. Brady, Russell 
H. Clarvoe, William E. Stansbury, Harry N. Glasco, Mary J. 
Backenstoss, Frank Luckel, Sr., Walter H. Knapp, Earl J. Don¬ 
nelly, William Kemler, William H. Dyer, Melvin H. Mandell, 
Joseph W. Yanick, who are sworn to well and truly try the 
issue joined herein; whereupon, it appearing to the Court that 
one of the jurors is suffering from a cold which may 

6 become more severe and that the trial is likely to be a 
protracted one, the Court directs the calling of one 

additional juror to serve as an alternate juror; and thereupon 
the panels are exhausted and the calling of an alternate juror is 
continued until tomorrow. 

Memorandum 
October 16,1941 

Trial resumed, jury respited from day to day to and includ¬ 
ing October 24, 1941. 

7 District Court of the United States for the District of 

Columbia 

Friday, October 24, A. D., 1941 

The Court resumes its session pursuant to adjournment. 
Mr. Justice Morris, presiding. 

***** 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that w^as respited in this case yesterday; 
whereupon after hearing the argument of counsel in full and 
the charge of the Court, the alternate juror, Thomas C. Tal¬ 
bert, is by the Court discharged upon the final submission of 
the case to the jury; and thereupon the said jury upon their 
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oath say that the defendant is guilty in manner and form as 
charged in the first count of the indictment and guilty in 
manner and form as charged in the third count of the indict¬ 
ment with the death penalty; whereupon the said jury upon 
their oath and by direction of the Court say that the defend¬ 
ant is not guilty on the second count of the indictment; and 
thereupon said defendant is remanded to the Washington 
Asylum and Jail. 

8 District Court of the United States for the District of 

Columbia 

Friday, October 31st, 1941 

The Court resumes its session pursuant to adjournment. 
Mr. Justice Morris, presiding. 

***** 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorneys, 
Messrs. J. Robert Esher, Walter M. Shea and George J. Bolen; 
whereupon the defendant’s motion for new trial coming on 
to be heard, after argument by the counsel, is by the Court 
overruled, to which action of the Court the defendant by his 
attorneys pray an exception which is noted; whereupon the 
Attorney of the United States moves the Court to pronounce 
the sentence of the law in this case; and thereupon it is de¬ 
manded of the defendant what further he has to say why the 
sentence of the law should not be pronounced against him, and 
he says nothing except as he has already said; whereupor. the 
sentence is pronounced as follows: 

Sentence 

It is considered by the Court, and the sentence of the law 
is that you. Jarvis Theodore Roosevelt Catoe, for the offense 
of Murder in the First Degree whereof you have been fpund 
guilty and the offense of Rape whereof you have been found 
guilty with the death penalty, be and you are hereby sentenced 
to the punishment of death by electrocution; and it is 

Ordered that you, Jarvis Theodore Roosevelt Catoe, be 
forthwith taken to the Washington Asylum and Jail, other¬ 
wise known as the District Jail, in the District of Columbia, 
from whence you came, and there be kept in close confinement; 
and that on the 6th day of February A. D. 1942, you be taken 
to the place prepared for your execution within the waits of 
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the said Washington Asylum and Jail, and that then and 
9 there, between the hours of ten o’clock ante meridian 
and two o’clock post meridian, you be electrocuted by 
the causing to pass through your body a current of electricity 
of sufficient intensity to cause your death, and that the appli¬ 
cation of such current shall be continued until you are dead, 
and may God have mercy on your soul. 

It is further ordered that a certified copy of this sentence 
shall be transmitted by the Clerk of the District Court of the 
United States for the District of Columbia to the Superintend¬ 
ent of the aforesaid Washington Asylum and Jail not less than 
ten days prior to the time fixed in this sentence of the Court 
for the execution of the same. 

Signed this 31st day of October A. D. 1941. 

Jas. W. Morris, 

Justice. 


Memoranda 


November 5, 1941 
Notice of Appeal—filed. 

Order allowing appeal without prepayment of costs, 
filed. 
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Order 


Filed December 12, 1941 

* * * * * 

This matter coming before the Court upon Motion to extend 
time for filing the Bill of Exceptions, Assignment of Errors and 
Designation of Record, and no objection being made thereto, it 
is by the Court this 12th day of December 1941, 

Ordered, that the time for filing the Bill of Exceptions, 
Assignment of Errors and Designation of Record is hereby 
extended until January 15th, 1942. 

By the Court: 

Jas. W. Morris, 

Justice. 

No Objection: 

Edward M. Curran, 

J. W. F., 

United States Attorney . 
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Order 


Filed January 14,1942 

* * * * * 

This matter coming before the Court upon motion to extend 
time for filing the Bill of Exceptions, Assignment of Errors (and 
Designation of Record, and no objection being made thereto, it 
is by the Court this 14th day of January 1942, 

Ordered, that the time for filing the Bill of Exceptions, 
Assignment of Errors and Designation of Record is hereby 
extended until January 31, 1942. 

By the Court: 

Jas. W. Morris, 

Justice. 

No Objection: 

Edward M. Curran, 

United States Attorney. 

12 Order 

Filed January 31,1942 

***** 

This matter coming before the Court upon motion to extend 
time for filing the Bill of Exceptions, Assignments of Errors and 
Designation of Record, and no objection being made therleto, 
it is by the Court this 31st day of January 1942, 

Ordered, that the time for filing the Bill of Exceptions, 
Assignments of Errors and Designation of Record is hereby 
extended until Feb. 28th, 1942. 

By the Court: 

Jas. W. Morris, 

Justice. 

No Objection: 

Edward M. Curran, 

United States Attorney. 

13 Order 

Filed February 28, 1942 

***** 

This matter coming before the Court upon motion to extend 
time for filing the Bill of Exceptions, Assignments of Erifors 
and Designation of Record, and no objection being made there¬ 
to, it is, by the Court this 2$th day of February, 1942. 
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Ordered, that the time for filing the Bill of Exceptions, 
Assignments of Errors and Designation of Record is hereby 
extended until March 7th, 1942. 

By the Court: 

Jas. W. Morris, 

Justice. 

,No objection: 

Edward M. Curran, 

United States Attorney. 

John T. Bonner, 

Attorney for Defendant. 

14 District Court of the United States 

For the District of Columbia 
Friday, March 6th A. D. 1942 

The Court resumes its session pursuant to adjournment. 
Mr. Justice Goldsborough, presiding. 

• * # * * 

Morris, J. As of Mar. 4th. 

Now comes here the defendant, Jarvis Theodore Roosevelt 
Catoe, by his attorneys, Messrs. Walter M. Shea, Jeorge J. 
Boden and J. Robert Esher; whereupon the Bill of Exceptions 
of said defendant herein is submitted, settled, signed, made of 
record and filed this 4th day of March 1942. 

15 Assignments of errors 

Filed March 7, 1942 

* * # * * 

Comes now the defendant by his attorneys and assigns as 
errors committed by the Court during the trial of the above- 
entitled cause the following: 

1. The Court’s action in admitting the alleged oral confession 
or admissions of the defendant. 

2. The Court’s action in admitting the alleged written con¬ 
fession of the defendant. 

3. The Court’s action in admitting statements made to 
physicians examining the defendant. 

Wauter M. Shea, 

Walter M. Shea, 

George J. Boden, 

George J. Boden, 

John T. Bonner, 

John T. Bonner, 

?. Attorneys for Defendant. 
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Service of a copy of the foregoing Assignments of Errors 
acknowledged this 31st day of January 1942. 

Edward M. Curran, 

United States Attorney. 

16 In the District of the United States for the 

District of Columbia 

Holding a Criminal Term 
Crim. No. 6S399 

United States of America 
vs. 

Jarvis T. R. Catoe 

Filed Mar. 4, 1942. Charles E. Stewart, Clerk. 

Bill oj exceptions 

Be it remembered, that this cause came on for trial on Oc¬ 
tober 15. 16, 17, 18, 20, 21, 22. 23, and 24, 1941, before |Mr. 
Justice James W. Morris, in Criminal Court No. 2 of the United 
States District Court for the District of Columbia. The United 
States of America was represented by Edward M. Curran, 
United States Attorney and John W. Fihelly, Assistant Un ited 
States Attorney, and the defendant, Jarvis T. R. Catoe, was 
represented by Walter M. Shea, George J. Boden, and J. Robert 
Esher. The jury being satisfactory to counsel for both sides 
was duly sworn to try said cause. 

Whereupon, counsel for the Government made an opening 
statement of what the Government expected to prove. 

To maintain the issues on its part joined the United States 
introduced the following evidence; and the following-named 
witnesses all being first duly sworn testified as indicated: 

Henry S. Inselberg testified that he know Rose Abramo- 
witz, the deceased, who was the w r ife of Barney Abramowitz. 
He stated that about 6: 50 P. M. on the day after the murder 
he went to the morgue with a Mr. Tavlin and identified the 
body of Rose Abramowitz to Mr. Small, the Morgue Master, 
who was called to the court room door and whom he identified 
as the Morgue Master to whom he identified the body. Wit¬ 
nesses said he had known Rose Abramowitz aoout five weeks. 

Joseph E. Small testified that he was Assistant Morgue 
Master; that about 6: 50 P. M., March 9th, Mr. Inselberg, I the 
witness who preceded him on the stand and another man came 
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to the morgue and identified the body to Dr. Rosenberg. 

17 On cross-examination witness said that he had refreshed 

his memory by an identification card in the morgue and 

his identification to Dr. Rosenberg came prior to the autopsy. 
On redirect examination he said Dr. Rosenberg performed the 
autopsy on the body identified in the presence of himself, 
Dr. MacDonald. Dr. Murphy, George Darnall and others. 

Richard M. Rosenberg testified that he had been Deputy 
Coroner for 7 years. He stated that he performed an aut-opsy 
on the body of Rose Abramowitz at 10: 00 P. M., March 8, 
1941, at the morgue. Drs. MacDonald and Murphy and Mr. 
Small were present. He said the decedent was a woman about 
25 years old, had very small hemorrhages over her face and 
neck and her face was discolored, dark. She had three 
scratches on her neck and an abrasion over the “Adam’s apple’’. 
Witness identified two pictures (Govt. Exhibits 1, 2) and said 
they were pictures of the face and neck of Rose Abramowitz. 
He testified that he had developed the pictures and they were 
then offered and received in evidence. Witness identified 
marks and scratches mentioned in testimony and said autopsy 
indicated death due to manual strangulation. He further 
stated that deceased had been raped. He described condi¬ 
tions such as laceration in vaginal wall leading to that conclu¬ 
sion. Witness stated the entrance to the vagina had a lacera¬ 
tion in the posterior portion and there was also another small 
tear on the left side and the vaginal wall itself was abraded. 
Smears were taken and tested by witness immediately after 
autopsy. Smears showed presence of spermatoz’a and absence 
of gonnochocci. Witness said Dr. Hunter made similar smear 
tests and reached same findings. Witness identified a couch 
cover (Govt. Exhibit 3) and said he had found a spot of blood 
thereon. It was received in evidence. He identified a house 
dress and said an examination had been made thereon for blood 
or semen; both examinations negative. House dress marked 
for identification Govt. Exhibit 4. He identified an article of 
underclothing and said he had made an examination thereon 
for blood or semen; both examinations negative. Article was 
then marked Govt. Exhibit 5. He identified an article of 
underclothing and said he had made an examination thereon 
for blood or semen; both examinations negative. Article then 

marked Govt. Exhibit 6. 

18 On cross-examination witness testified that Mr. 

Small identified the body to him at the time of autopsy. 

Witness had made no attempt to determine time of death but 
said the various marks on body had been inflicted about 12 to 15 
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hours prior to autopsy. He stated that lacerations in vaginal 
wall were such as might have been made upon a woman having 
intercourse for first time, but could not tell if lacerations 
occurred before or after death. He said that if the person 
who had had intercourse with the body had had gonorrhea the 
smear taken would not necessarily be positive. On redirect 
examination he testified that he made a blood test on the body 
for the presence of alcohol and the examination proved Neg¬ 
ative. 

Viggo H. Larsen testified he was a fingerprint and photo¬ 
graphic expert for the police department. He identified four 
photographs of Rose Abramowitz and said he took them at 
about 2:45 P. M., March 8th, at the apartment at 16th and S 
Streets. The pictures had been developed by the witness and 
no trick photography had been used. Witness stayed in the 
apartment about one hour trying to get some fingerprints but 
found nothing except smears and smudges. On cross-exam¬ 
ination witness said he was sure the apartment house was bn a 
corner but he did not remember the exact address. The four 
photographs (Govt. Exhibits 7, 8, 9, and 10) were received in 
evidence without objection. The witness testified that Coroner 
MacDonald, Barney Abramowitz, Mr. Ashley, Mr. Rawlir^son, 
and Lieutenant Darnall were in the apartment while he was 
there. 

On cross-examination witness testified that the four photo¬ 
graphs (Govt Exhibits 7, 8, 9, and 10) were the only ones he 
took. He stated that a pocketbook had smears and smudges 
on it but he found no legible fingerprints. He stated he looked 
at all likely places in the living room and kitchen, except 
the windows, but found no legible fingerprints. He also stated 
he looked in the bathroom but could get nothing there; |;hat 
the pocketbook was handed to him by the strap. 

Ira N. Gullickson testified that he was chief photographer 
for the police department. He identified certain photo- 
19 graphs and said he had taken them in an apartmen t at 
1901 16th Street, in March 1941. The pictures were 
developed and printed by the witness. He said they were the 
only pictures he had taken and that all were taken on the 12th. 
Pictures were received in evidence without objection as Govt. 
Exhibits 11 to 20, inclusive. 

On cross-examination the witness explained the manner in 
which the pictures (Govt. Exhibits 11 to 20, inclusive) were 
taken and described various parts of the Abramowitz apart¬ 
ment. He testified that the living room had one window open¬ 
ing on “T” Street and the kitchen window opened on an area- 

454509—42-2 
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way. On redirect examination the witness, "with the Court’s 
permission, explained to the jury what each picture portrayed. 

Barney N. Arbamowitz testified that he was employed as an 
attorney at the Social Security Board in this city and was mar¬ 
ried to his wife, Rose, on February 8th, 1941, that on March 8th, 
1941, he and his wife were living at Apartment 202, 1901 16th 
Street, Northwest. On the morning of the 8th he had break¬ 
fast at the apartment with his wife and left for work. He left 
work at about 1:00 P. M. and arrived at the apartment at 1:15 
P. M. or 1:30 P. M. and he had not communicated with his wife 
between the time of leaving the apartment and returning from 
work on that Saturday. He found the door locked and received 
no response to his knocks. Not having a key he went to the 
janitor’s quarters and asked the janitor to let him in. Before 
that, witness had gone to apartment 303 in that building and 
asked Mrs. Hodes if she had seen his wife, and had then returned 
to his apartment and knocked again and got no answer. The 
janitor gave him the duplicate key and both parties went to 
the Abramow’itz apartment as the janitor stated he desired to 
get some paint that he had left in witness’s apartment. Wit¬ 
ness opened the door and reached in bathroom to get a can of 
paint which he gave to janitor. Witness then noticed wife 
lying on couch, as portrayed in Govt. Exhibits 9 to 20 and her 
slippers were on the floor at the foot of the bed. He noticed 
wife’s face blue and swollen, she had no pulse. He then wrent to 
apartment of Mrs. Hodes upstairs and called ambulance. Mrs. 
Hodes came back with him to his apartment, and they 
were there five minutes before the police came. Witness 
20 identified Govt. Exhibit 4 as being the dress his wife 
was wearing and Govt. Exhibit 9 as the cover on the 
couch on which she lay. He said that the police came in about 
five minutes and the doctor pronounced his wife dead shortly 
thereafter. 

He said he had not had relations with his wife on the morning 
of March 8th or for two or three days prior to March 8th and 
that she wras in good condition physically on the morning of 
March 8th when he went to wrork. Witness said he always 
used rubber contraceptives in sexual relations with his wife, 
and he examined the rubbers, and they did not break. Witness 
said he never had complete sexual relation with her. Witness 
testified “The passages there were rather constricted, and the 
hymen had never been severed, and she vras a little nervous, and 
so, whenever we attempted it, I would stop at the first sign of 
pain; just attempted to go about it in a gradual manner”. He 
testified that she had a $20.00 bill which he gave her the day 
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before and about $5.00 or $6.00 at that time. Witness then 
described the contents of the apartment. Witness saw a black 
patent leather pocketbook on the rocking chair in the kitchen 
of his apartment, after he found his wife’s body. He further 
stated that the ground was covered with snow. Witness and 
police searched but did not find the $20.00 bill and police told 
witness “they thought it better not to mention that $20.00 
bill”. Witness stated he noticed a bruise on the right sic^e of 
his wife’s throat. The floors were in bad condition and witness 
had intended to have them waxed. His wife and he had dis¬ 
cussed that morning having the floors of the apartment waxed; 
that he had been married exactly a month, and some friends 
were going out with them to celebrate and were going to stop 
in to their apartment and call for them. He also noticed that 
the pressure in one of the bath room faucets was a strong. The 
apartment house witness lived in at 1901 16th Street NW., is 
in the District of Columbia. On cross-examination witness 
stated that the janitor had waxed the floors shortly before 
March 8th but had done an unsatisfactory job and had agreed 
to do the waxing again. He related that the door to his apart¬ 
ment has a chain lock thereon and that the door was 
21 usually locked with it. Witness testified that he and 
his wife had become dissatisfied with the apartment and 
that they were looking for another. Witness said he had no 
key to the apartment. His wife had one and the janitor had 
the other. Witness knew of no occasion where the janitor jried 
to get in his apartment with the janitor’s key, and his wife had 
told him of none. Witness said that his wife had mentioned, 
the morning before, the fact that she was ashamed of the 
appearance of the apartment. Witness stated his wife diq not 
know the couple who were coming by and whom they Were 
going out with, and she particularly expressed dissatisfaction 
with the unwaxed floors, since these people were coming in. 
Witness stated that he gave his wife a twenty-dollar bill the 
Friday morning before, and had not seen it since. Witness 
testified that he left the apartment to go to work at about 8: 15 
A. M., March 8th. He had not communicated with his wife 
after he left for work. He further testified that due to his 
wife’s physical condition they had never completed the sexual 
act. Witness and wife talked about her going to a doctor on 
March 15, thinking it would be easier for his wife, in having 
sexual relations if a doctor severed the hymen. He stjated 
that he had noticed mail in the mail box as he went to Work 
that morning. On redirect examination he stated that \^hen 
he returned there was two pieces of mail in the apartment. On 
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recross examination witness stated that he did not know where 
his wife had kept the twenty-dollar bill. 

MRS. ANITA HODES testified that she knew Barney and 
Rose Abramowitz and last saw Rose Abramowitz on March 7th 
at about 8: 00 P. M. Witness used to see Rose Abramowitz 
every day and last saw her at the time mentioned in Rose’s 
apartment. She said that there was snow on the ground on 
the 8th of March and she rang for the janitor five times from 
9: 30 A. M. to 12: 30 P. M. Witness wanted the janitor to 
finish painting her apartment and when she finally got hold 
of him that morning she discussed the painting with him. The 
janitor did not appear until 12: 30 P. M. At about 1: 30 P. M. 
Mr. Abramowitz came to her apartment and returned about 
five minutes later and called an ambulance. Witness then 
went to Abramowitz apartment and saw body of Rose Abramo¬ 
witz. Before going to the Abramowitz apartment, wit- 
22 ness saw a light there, through the window, and told 
Mr. Abramowitz. Witness also saw Mr. Abramowitz 
hand the janitor a key; some police officers in uniform came 
to the apartment while witness was there. 

On cross-examination witness testified that Mr. Abramowitz 
came to her apartment three times after 1:30 P. M. The 
second time was for the purpose of returning the key to the 
janitor who was then in Witness’s apartment. The third time 
was to call an ambulance. You could see the kitchen window 
of the Abramowitz apartment from her apartment, that being 
the window facing the court. Witness spoke to the janitor 
about the painting she wanted done, when she finally got him, 
and he led her to believe that it would be done that day. This 
was about one hour before she saw Mr. Abramowitz for the time. 
W’hen Mr. Abramowitz gave the janitor a key, the janitor was 
in her apartment and had brought a can of paint there. 

Milton C. Reed testified that he was a member of the police 
department on March 8th, 1941. On that date about 1:45 
P. M. he went to Apartment 202,1901 16th Street in answer to 
a radio call that there was an unconscious woman there. He 
saw Mr. Abramowitz and Mrs. Hodes and he found the body 
of Rose Abramowitz and noticed that her mouth and neck 
were discolored. He then called the Homicide Squad. He 
could find no evidence of foul play in the apartment. Witness 
testified “The apartment was very orderly, and it was our duty 
to see that the place was not bothered at all or anything in the 
apartment and we saw that nothing was disturbed. Witness 
saw some house slippers at foot of couch, where the body was. 
Witness noticed a black patent leather pocketbook lying with 
some miscellaneous parcels along the west wall of the kitchen. 
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Witness stated that he found a bunch of keys in the dead 
woman’s dress pocket. 

On cross-examination witness said he arrived at the apart¬ 
ment at about 1:42 P. M. at which time the body was warip to 
his touch. He described the room as being furnished with two 
day-beds, a chair and bureau. There was no rug on the floor. 
He noticed a pair of slippers on the floor at the foot of the couch 
on which Rose Abramowitz was lying. 

On re-direct examination witness testified that he was 
23 accompanied by Officer Noden when he went to the 
Abramowitz apartment. The doctor from Emergency 
Hospital came while witness was there and pronounced the 
woman dead. 

Dr. Louis Paul Ripley testified that he was attached with 
Emergency Hospital and went to the Abramowitz apartment 
on March 8th; saw the body of Rose Abramowitz and pro¬ 
nounced her dead. The facial markings were indicative of 
strangulation. Witness made a superficial pelvic examination, 
and found no tears, although there was a perforated hymen, 
and he found a small trickle of blood and learned from her 
husband that it was not her period time. He pronounced her 
dead at 1:55 P. M. 

On cross-examination he testified he arrived there at about 
1:50 P. M. He did not make sufficient examination to be able 
to tell the time of death. 

George E. Darnall testified that he was a member of the 
police department and went to the Abramowitz apartmen t at 
about 2:30 P. M. March 8th and there saw the body of P ose 
Abramowitz. He examined the premises and found in the kit¬ 
chen a black leather pocketbook and a pair of woman's under¬ 
pants (Govt. Exhibit 6) which were wet. He gave their, to 
Coroner MacDonald who was also present. He found a pocket- 
book and made a futile search for a twenty-dollar bill which 
he had received certain information about from Mr. Abrapio- 
witz. Witness stated that Dr. MacDonald moved the body 
while he was there, that is he moved it only to the extent neces¬ 
sary to make an examination. There was no evidence of a 
struggle in the apartment. Witness then described contents 
of apartment. 

Edward H. Noden testified that he was a member of the 
police department and accompanied Officer Reed to the 
Abramowitz apartment on March 8th. While witness was 
there. Lieutenant Darnall. Captain Keck, Captain Bobo, ^ind 
Rawlinson came in, and other than the doctor from Emergency 
Hospital, no one touched the body in any way, and he remained 
until about 2:00 P. M. or a little after. 
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A. Magruder MacDonald testified that he was coroner of 
the District of Columbia and examined Rose Abramo- 

24 witz at the apartment on March 8th. Witness arrived 
there about 2:30 P. M., and Lieutenant Darnall and 

some other officers were there. Witness noticed facial hemor¬ 
rhages on the deceased and marks on her neck indicating that 
the woman had been strangled and met death from asphyxia. 
He noticed a trickle of blood over the perineum coming from 
the introitus, and a small part of the blood had leaked through 
and was on the daybed cover. Witness stated that in the kit¬ 
chen of the apartment, Lieutenant Darnall and he found a pair 
of wet panties, and they were turned over to him. Witness testi¬ 
fied that there was a tear on the entroitus and a tear through the 
hymen at that point. He identified Government Exhibit 4 
(dress'), 5 (slip) as thos’ found on the body. There was a tear 
in the right seam of the dress the deceased on when witness 
first saw it. He said Govt. Exhibit 6 (panties) were found in 
the apartment and were wet, presumably with water. The dress 
and slip witness stated were wet from urine. He testified that 
he was present when the autopsy was performed on that same 
body and in his opinion death was due to manual strangulation. 
Deputy Coroners Murphy and Rosenberg and Morgue Master 
Joe Small were present at the time of the autopsy. In the 
opinion of the witness she had been raped. Witness testified 
that she could have been dead since 10:00 A. M. March 
8th. 

25 Hugh M. Stephens testified that he lived under the 
Abramowitz apartment. On March 8th. between 9:30 

A. M. and 10:00 A. M. he heard a woman scream, followed 
by a loud crash in the kitchen above. That was followed by 
the noise of what appeared to be a slight scuffle. Then there 
was a period of quiet and he heard steps going along into the 
other room, that is, going from the kitchen to the living room 
above. All the sounds seemed to come from the Abramowitz 
apartment. 

John W. Wise testified that he was a member of the police 
department; that he saw the defendant on the 28th day of 
August, 1941. Witness was questioned regarding any state¬ 
ment made by defendant. The Court then excused the jury 
and the witness continued his testimony in their absence. 
He testified that neither, he nor any other member of the 
police department in his presence, made any threat or promise 
to the defendant; nor were any acts of violence committed on 
the defendant. On cross-examination witness testified that 
defendant was arrested about 8:00 A. M. August 28th and 
first seen by witness at 10:00 A. M. that day. From 10:00 
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A. M. to 1:00 P. M. defendant was at headquarters andj was 
questioned by witness and Sgt. Tolson. Witness paid for food 
for defendant and sent out for the food. Witness believed 
that this food was given to defendant about noon. Witness 
believed that two officers from New York questioned defend¬ 
ant prior to witness. Other officers were present when wit ness 
and Sgt. Tolson questioned defendant but did not participate 
in the examination. Defendant was taken to No. 12 Precinct 
and returned to headquarters at about 7:00 or 7:30 P. M., at 
which time he was questioned by witness and Sgt. Tolson, and 
there was a line-up made. Shortly thereafter he was ques¬ 
tioned by New York detectives. Witness was not present at 
that examination. After that questioning, which lasted about 
half an hour, the defendant was again questioned by the [wit¬ 
ness and Sgt. Tolson until 11:00 P. M. Defendant was taken, 
at around 11:30 P. M. or midnight that night, and he: re¬ 
enacted the scene of the Strieff case to Major Kelly, Captain 
Barrett, Tolson, Felber and the witness; this was after he had 
made a verbal statement relative to the Abramowitz 
26 case. The questioning took place in various rooms of 
police headquarters and was intermittent rather nhan 
continuous. Witness did not think defendant had his family 
or friends visit him on Thursday. Witness testified that de¬ 
fendant was being questioned in the homicide squad room 
about 11:00 P. M. and was asked one question in regari to 
the Abramowitz case; defendant then made a statement as 
to the case. Sgt. Felber. Sgt. Tolson, Captain Barrett, Detec¬ 
tive Caranfa and the witness were present. When defendant 
began his statement Lieutenant Flaherty and Major Kelly 
came into the room. At about 11:30 defendant and witness 
accompanied by Lieutenant Tolson. Sgt. Felber and other 
officers went to the northwest section of the city where de¬ 
fendant reenacted another crime. Defendant was returned to 
headquarters about 12:30 or 1:00 A. M. at which time he was 
questioned intermittently and made a statement in regard to 
another case. He was kept at headquarters until 4:00 A, M. 
Witness stated that about two of the four hours were spent in 
taking a written statement on the Strieff case. Witness testi¬ 
fied that defendant had had no sleep and was not permitted 
to sleep if he wanted to. At 4: 00 A. M. defendant was re¬ 
turned to No. 12 Precinct and at 10: 30 A. M. was brought to 
the Abramowitz apartment. Defendant came from No. 12 pre¬ 
cinct in the patrol wagon in custody of Officer Stephens. A 
crowd of 25 or 30 persons was waiting outside the apartment 
house. Witness did not hear any member of the crowd make 
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any remarks to the defendant. After being in the apartment 
one half to three quarters of an hour the defendant was taken 
to No. 12 Precinct. At about 11: 30 A. M. the witness in com¬ 
pany with Sgt. Felber, Detective Caranfa and Barney Abramo¬ 
witz went to No. 12 Precinct, where the witness questioned de¬ 
fendant and took his statement in the presence of said parties. 
That was the first one written and signed in regard to the 
Abramowitz case. Witness testified that the written statement 
was the same as the oral statements defendant had previously 
made. W itness stated that the defendant only gave one version 
at any time he was questioned on the Abramowitz case. Witness 
testified that up until 11:00 P. M. of the 2Sih the defendant had 
been questioned, and had made admissions in regard to seven or 
eight cases. 

27 Andrew M. O’Connor, whose testimony was given in 
the absence of the jury, testified that he, a member of 
the Detective Bureau of the New York Police Department, was 
present at 8: 00 o’clock, August 28th, when the defendant was 
arrested and that the defendant was wanted in connection 
with a New York murder case. Witness testified as to the 
investigation which led to defendant’s being suspected of that 
case and related how defendant was arrested by local police 
officers in witness’s presence. Witness stated that the infor¬ 
mation given to the Washington police officers, which led to the 
arrest of the defendant, was based on facts and not on rumaors. 
TV itness stated that the local police were informed that the 
deceased Evelyn Anderson had been wearing her husband’s 
wrist watch by the New York officers and informed of the fact 
that it had been recovered in a pawn shop in New York, where 
a party to whom the defendant had given the watch had 
taken it to be pawned. The local officers were also furnished 
by the New York police with the address in Washington where 
the defendant might be found, and with the D. C. tag numbers 
of an automobile which the defendant had when he was in 
New York, at or about the time of the New York murder. Wit¬ 
ness testified that after the arrest the defendant was taken 
to Police Headquarters and that witness had no conversation 
with defendant until about 9: 00 o’clock that night, at which 
time State’s Attorney Breslin, Francis X. O’Brien. Detective 
Carroll, all of New York city, and the witness interrogated the 
defendant. Defendant at that time stated that an unknown 
man had advised him to do it, and later said he had met the 
girl about 6: 15 or 6: 20 A. M., August 4, and he wanted to 
have relations with her, and she resisted, and he grabbed her 
around the throat until she was dead, and later placed her body 
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on a New York City sidewalk. Witness stated he and his 
partner had been directed by their superiors to have no con¬ 
versation with the defendant after his arrest,, until the District 
Attorney had arrived from New York, and after the arrest of 
the defendant they notified New York about noon of Augus t 28, 
and requested the District Attorney to come here. At the 
time of that questioning four or five Washington officers 
28 were present. According to the witness. District At¬ 
torneys Breslin and O’Brien did the questioning. Wit¬ 
ness testified that neither he nor anyone in his presence hit or 
struck defendant nor did anyone make any offer or inducement 
to or bargain with defendant. The questioning by the New 
York officers lasted about half an hour. Defendant was later 
questioned around 2: 00 A. M. the following morning by the 
witness and other New York officers and that questioning 
lasted until about 3: 27 A. M. In answer to a question by the 
Court as to the physical condition of defendant at the tims he 
was questioned by the New York officers, witness testified that 
defendant’s physical condition was normal, and he answered all 
questions very f’eely. That at the first questioning about 9: 00 
o’clock the defendant gave a version of the crime, which he 
repudiated in his statement made at 3: 27 the following morn¬ 
ing. Further answering the Court’s questions, the witness testi¬ 
fied that he did not know what happened to defendant in the 
time between his two statements for the reason that during 
that time the defendant was being questioned by Washington 
officers. 

On cross-examination (the jury still being absent) witless 
testified that two cars full of officers participated in the arrest 
of defendant: that from the time of his arrest until he was 
brought to Police Headquarters defendant was not questioned. 
At 9:30 A. M. the morning of the 28th the witness left de¬ 
fendant at Police Headquarters where he was in custody of 
the Washington officers. In response to a question by the 
Court the witness testified that the defendant was questioned 
at Police Headquarters from the time of his arrest until the 
witness left the building but that the questioning was by the 
Washington police and the witness did not participate theijein. 

Continuing his testimony on cross-examination the wdtfiess 
testified that he was in the room in which the examination 
was taking place but heard no part of it. Also present in the 
room were five or six W 7 ashington policemen; cluring the ex¬ 
amination the defendant was seated and was being questioned 
by two or three persons who were seated at the side and in 
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front of defendant, close enough to reach him. At 

29 the time witness left Police Headquarters, i. e., about 

9:30 A. M. the questioning was still progressing. Wit¬ 
ness testified that there were no threatening or menacing man¬ 
ners exhibited on those occasions. Voices were not raised and 
the entire examination was conducted in a usual tone of con¬ 
versation. Witness testified that while he was present on 
that occasion he overheard defendant being questioned in 
regard to the Strieff and Abramowitz cases. Witness identi¬ 
fied Detectives Britton, Magham, Tolson, and two others as 
being the Washington officers present at the examination. 
Witness testified that he returned to Police Headquarters at 
7:00 P. M. of the same day in company with Mr. Breslin and 
Mr. O’Brien of New York and that they questioned defendant 
about 7:30 P. M. Present at that questioning were Mr. 
O’Brien, Mr. Breslin. Mr. Hyland, a stenographer, and the wit¬ 
ness. all from New York, and Detectives Magham and Britton 
of Washington. The examination lasted about half an hour 
and was conducted by Mr. Breslin and O’Brien. At that time 
defendant made a statement in regard to a New York case 
in which he denied his guilt but admitted placing the dead 
body of a girl on a New York sidewalk for two strange men. 
At the conclusion of the statement it was reduced to writing 
and the New York officers left the building. 

Witness returned to Police Headquarters at 3:00 A. M. the 
following morning and again questioned defendant at which 
time he did not appear sleepy. Witness testified that just 
before the 3 o’clock questioning he saw defendant eating some 
sandwiches and drinking some milk. Present at the question¬ 
ing were six New York officers and two Washington officers. 
The examination was conducted by Mr. Breslin and Mr. 
O’Brien, Washington police not participating. During this 
examination the defendant admitted his guilt in connection 
with the New York case. This interview was also taken down 
stenographically. 

Witness testified that he doubted first statement made by 
defendant and for that reason returned to headquarters for 
another examination. Witness testified that no questions 
were asked defendant at the 3:00 A. M. examination. De¬ 
fendant was shown a watch belonging to the deceased 

30 in the New York case and he promptly confessed. 
Witness acknowledged that defendant was shown the 

same watch prior to his first statement. At the 3:00 A. M. 
examination Breslin. O’Brien, Hyland, Carroll. Magham. Brit¬ 
ton, and the witness were present. Witness testified that 
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Breslin said to defendant “I want you to tell the truth” and 
after that the defendant did all the talking and was asked 
no questions. Witness denied striking defendant. He s^id 
defendant was not fatigued at the 3:00 A. M. examination 
and all conversation wa:> in a normal tone. Witness did not 
know what happened that made defendant change his mind 
in regard to confessing the New York crime. 

Aubrey M. Tolson, a member of the Washington Police De¬ 
partment, testified, in the absence of the jury, that he first 
saw defendant at 8:30 to 9:00 A. M. at headquarters. He 
testified that “after looking at him and seeing certain markes 

on. the side of his face. I felt like I wanted to-” At that 

point witness was interrupted by defense attorney and advised 
to tell just what he saw and did. Witness stated the marks 
he referred to were old scars on the left side of the defendant’s 
face, that came down like this (indicating) and that he had 
been given information about a man with similar scars who Ijiad 
committed certain offenses. Witness saw no mark or bruises 
on the defendant, and nothing about his walk or appearance 
indicating he was suffering from any kind of an injury. Wit¬ 
ness testified that defendant acted as a normal person. Wit¬ 
ness next saw defendant between 10:00 and 11:00 A. M., at 
which time his condition was unchanged. Witness and Sgt. 
Wise questioned him at that time as to his general background, 
and not relative to any crime at all. Witness left-after abaut 
fifteen minutes. No threats or promises were made to de¬ 
fendant and no one beat or struck the defendant. Witness 
next saw defendant at about 7: 30 P. M. at the line up, at which 
time six or seven persons identified defendant as having raoed 
them in the District of Columbia. Witness stated defendant 
had been at No. 12 Precinct in the meantime, and that there 
was no change in his physical appearance or condition. The 
line-up lasted ten minutes. Between 8:00 and 9| :00 
31 P. M., while defendant was being questioned by the New 
York officers the witness went into the room two or tqree 
times but stayed only a few minutes. Sgts. Magham and B|rit- 
ton were also in the room. The New York officers showedi no 
menacing manner in the questioning and defendant’s appear¬ 
ance was the same. Between 10:00 and 11:00 P. M. the wit¬ 
ness questioned defendant in the homicide squad room. S|gts. 
Wise and Felber and Detective Caranfa were also present. 
Defendant’s condition was unchanged and the examination 
was conducted in a normal tone. At that time the defendant 
admitted raping the women who identified him in the linefup. 
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Up to this time nothing had been said in witness’s presence 
about the Abramowitz case. No threats or promises were 
made him during this conversation, nor was any menacing 
language used. Witness said that the defendant had left head¬ 
quarters and gone to No. 12 Precinct about 12:30 the day of 
his arrest, and that he bought him two sandwiches and some 
milk a half hour before he left for No. 12 Precinct that day. 
The defendant remained at No. 12 until 7:30 P. M. Feeding 
time at the Precinct is from 4:00 to 6:00 P. M. After coming 
back from the scene of the Strieff case, the defendant had some 
more sandwiches and milk. After the defendant had told 
about the rape cases, where people had been raped but were 
still living, it was about 10:40 P. M. Then he told the officers 
about three District cases where the persons had been raped and 
had died, and it was about 11:00 P. M. when he finished tell¬ 
ing of these latter cases. Witness stated that nothing had been 
said about the Abramowitz case up to this time. 

Shortly after 11:00 P. M. defendant was asked if he had 
attacked and murdered any white women in Washington. De¬ 
fendant said “Yes, one at 16th & T Streets. NW.” and then 
related the details of the Abramowitz crime. He said it was 
a Saturday morning after a hard snow and he was walking 
east on T Street, towards 14th Street and saw a woman standing 
in the T Street entrance of the aparament. She asked him 
if he wanted to do some work for her, as she could not find the 
janitor. He went to her apartment on the third floor from 
the T Street entrance and she told him she wanted him to wax 
the floors. She mentioned that her husmand would not be home 
until 1:30 P. M. She turned towards the sink and he 
32 grabbed her by the neck and carried her into the next 
room and raped her. The witness did not recall whether 
defendant said he put her on a bed or studio couch or davenport. 
Defendant said the crime took place on a Saturday and the 
ground was covered with snow. Defendant admitted taking 
a S20.00 bill from a black pocket book in the Abramowitz apart¬ 
ment. The defendant spent about fifteen or twenty minutes 
telling the details of the Abramowitz case. Witness later tes¬ 
tified that defendant confessed the Strieff crime prior to the 
Abramowitz one. The questioning lasted until about 11:00 
P. M. and defendant was then taken to the scene of the Strieff 
crime. 

On the trip to the scene of the Strieff crime the defendant 
rode with Sgts. Wise and Felber and the witness in one car. 
Other officers, including Major Kelly, followed in another car. 






JARVIS T. R. CATOE VS. UNITED STATES 


27 


The trip started a little after midnight and lasted until tabout 
3:00 A. M. at which time the defendant was returned to police 
headquarters. 

Defendant was not threatened nor was any bargain dffered 
him at any time. There was no change in the defendants ap¬ 
pearance. '‘Defendant took us to a certain house in thi Dis¬ 
trict of Columbia where a woman friend named Ethel 1 , Hall 
lived. He told us we could go in there and take a parasol that 
was taken from this Strieff girl. Sergeant Wise and thi wit¬ 
ness went into the house and recovered the parasol, an(i the 
defendant identified it as the one he took from Miss Strieff on 
the day of the crime. Witness then took us over the scene. 
He took us to Florida Avenue and 17th Street, where he stated 
that he picked Miss Strieff up, and took us over the route! that 
he stated he went over on the day of the crime, and toi>k us 
to a certain garage and pointed out this garage as being the 
garage where lie stated he left the body. We then went back 
to police Headquarters. After telling of the Abramowitz case, 
the defendant told the witness and other officers that he; had 
not told the New York officers the truth in his conversation 
with them, and that he had in fact murdered the girl in New 
York that they had questioned him about. Witness testified 
that he had given defendant some milk and sandwiches 
33 at noon of that day, the 28th. Witness next saw defend¬ 
ant eat some sandwiches and coffee at about 3:00 A. M. 
the following morning, the 29th. 

Witness testified that while defendant was being questioned 
at 11:00 P. M. the door of the room was open and Major Ifelly 
was in the hallway outside with Lieut. Flaherty. 

Witness testified that he was in the office of Dr. MacDonald 
with Major Kelly, Sgts. Wise and Carver, Detectives Felber 
and Caranfa on August 30th when Drs. MacDonald and Rqsen- 
berg examined the defendant. At that time the defendant 
was stripped. Witness saw no fresh marks on defendant. De¬ 
fendant told Dr. MacDonald and Major Kelly that he had fceen 
treated fine by the police. Witness testified that the defend¬ 
ant was given the physical examination so as to meet ceijtain 
oppositions that might be brought up at the trial. Witness 
said he had had many cases of first-degree murder where charges 
of police brutality had been advanced. Witness testified that 
he had been involved, to a certain extent, in about fifty-fiye to 
sixty-five murder cases a year and during the previous foifr or 
five years had given such a physical examination to one other 
defendant. Witness testified that on August 31st the defend¬ 
ant was visited by Esther Hall and two of her friends, who were 
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permitted to talk to the defendant and he told them the police 
had fed him and treated him nice and that he had told the 
police the truth. Defendant stated there was nobody responsi¬ 
ble but himself, and whatever he did he did alone. He asked 
them to pray for him, that he knew he wouldn’t be out, or 
words similar to that effect, any more, and when Esther Hall 
got ready to leave he kissed her boodbye. Witness testified 
that John Catoe had visited defendant on the same day and 
defendant stated to his brother John that the police had treated 
him fine and he wanted him to pray for him, and didn’t want 
him to get him any attorney to defend him in court, that what 
he did he did alone, and that he knew that he was going to the 
electric chair for it. On September 1st defendant was visited 
by some other relatives and the defendant told them how the 
police had treated him, that they had been nice to him 
34 and given him plenty to eat and he asked them to pray 
for him, and told them what he had told the police was 
the truth and he was alone in all of these jobs. Emma Lomax 
was in the office at one time. That was on August 30th. He 
told her to pray for him, and practically the same thing that 
I have repeated here, that the police had treated him fine, and 
what he had done he did it alone, and he wanted her to pray 
for him. Police officers were present in the room on the occasion 
of each visit. Witness testified that on each occasion he saw the 
defendant, the defendant did not seem tired or fatigued. He 
answered all questions freely. All examinations were in the 
usual tone of conversation. No threats or promises were ever 
made. The Court asked the witness to illustrate the nature 
of the questions which were asked the defendant. The witness 
stated that after the line-up and after the New York office was 
finished with him, the defendant was brought into the homi¬ 
cide office. There Sergeant Wise, Felber, Detective Caranfa, 
and the witness questioned the defendant. The witness asked 
him if he recalled several women identifying him in the line-up 
that accused him of raping them, and he said “Yes.” Witness 
asked him “Are you guilty of those rapes” and he stated “No.” 
Witness then asked him, “Why do you think that several per¬ 
sons would come in here and put their hands on you and pick 
you out of the line-up and claim that you are the man that 
raped them at a certain time?” He said, “If one person would 
come in here and say that, there is some chance of getting 
around it, but I realize several people have identified me and 
put their hands on me,” and he said, “I am guilty of these 
rape cases.” Then the witness asked him if he recalled what 
section of the city they occurred in, and the defendant stated, 
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“I can’t recall the house numbers, but I can tell yo^i the 
streets.” He went on and related the streets. He related 
eleven streets, War Place, R Street, Northwest. He related 
that he picked up a woman in an automobile at 11 Fairmont 
Street, and took her into Ontario Road and raped her }n the 
car. Then we got down to the murder cases. Witness asked 
him if he ever raped a person which caused her death. Defend¬ 
ant stalled for a while and said “Yes,” and I don’t recall, 
35 witness stated, whether he mentioned Swann Street first, 
or whether he mentioned Virgina Avenue first, but, 
however, he mentioned the place. Witness was told by de¬ 
fendant, “Yes, I went in inquiring about a room for rent. I 
got the victim in the basement and I would choke them and 
rape them. This woman on Swann Street, I did not knowi until 
the next day that she had died. In fact, I was in the neigh¬ 
borhood that night when the officers came there.” Witness 
stated that all of the places had signs in the windows, “ttoom 
for rent,” and that he would go to the door, and after being 
shown in the room would tell them he had some autonjiobile 
tools that he wanted to store in the basement, and that when 
the woman who was renting the room would go to the basement 
with him, he would choke them, rape them, and leave them 
there.” Witness stated that after they finished talking t)o the 
defendant about the colored people, he was asked if ther^ was 
any white woman he had raped in the District, and he related 
the Strieff case first, and then Sergeant Wise asked him if he 
had told about all the rape cases in the District, and thfen he 
said there was one at 16th and T Street NW., in an apartjment 
house. Defendant would hesitate after he had told us about 
one case, and we would ask him if there was any more, and then 
he would think of one and would snap his fingers anq say, 
“I recall one” and would go ahead and tell us about the case. 
Witness stated that he was not talking to the defendant as 
loudly in the office as he was in testifying then on the stand. 
The tone of voice used by the other officers was of a similar 
nature. 

On cross-examination, the jury being absent, the witnes|s tes¬ 
tified that he first questioned defendant in the homicide Squad 
room shortly before 11:00 A. M. He did not know T where de¬ 
fendant had been prior thereto. Only witness and Sgt. Wise 
were present. Witness denied he talked to defendant aboqt the 
Abramowitz or Strieff case that morning. After talking ^o de¬ 
fendant until 12 to 12:30 about his background the witness had 
him taken to No. 12 Precinct. Defendant was returned to ijiead- 
quarters at 7:00 or 7:30 that night. Witness testified that the 
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various examinations took place in the Homicide squad 

36 room and in the fugitive squad room. The rooms were 
next to each other but had no opening between. Wit¬ 
ness testified that he questioned defendant from about 9:30 
P. M. to 12 M. in the Homicide Squad room. During that time 
the defendant admitted he had committed a number of rapes 
and murders here in the District of Columbia, and one murder 
case in New York City. At about 10:30 the witness left the 
room and returned a few minutes later with Major Kelly and 
Lieut. Flaherty. Major Kelly asked the defendant a few ques¬ 
tions. Witness did not know of any out-of-town officers, other 
than New York police, questioning defendant. Witness testi¬ 
fied “We first went to 1532 Swann Street, Esther Hall’s house. 
We went from there to 17th and Florida Avenue NW., and we 
took up the course there, the route from the time he said he 
picked up the Strieff girl, so he took us over the route that he 
told us he took on the day of the crime.” Two cars with officers 
and the defendant made the trip. The witness. Sergeant Wise, 
Felber, and the defendant were in one car. Major Kelly and 
Captain Barrett were in another car, which followed them. 
WTtness stated that it w*as around one o’clock when the party 
returned to headquarters. Witness testified that the trip in 
regard to the Strieff case lasted until 1 A. M. at which time the 
defendant was returned to headquarters and questioned for ten 
or fifteen minutes by the New York officers, then by witness 
until about 2:30 or 3:00 A. M. During that time a written 
statement was made in regard to the Strieff case. Witness said 
that the officers spent about 1 *4 hours taking that statement. 
After getting back from the Strieff case, Officer Felber got 
something to eat for all, from a lunchroom, and the defendant 
had coffee and sandwiches. 

Witness testified that a written statement in regard to the 
Abramowitz case was made at No. 12 Precinct on August 29th 
and defendant was charged with the crime on September 2nd 
and with all of the cases. Defendant was kept at No. 12 Pre¬ 
cinct from day of arrest until August 30th. From August 30th 
to September 2nd he was at No. 6 Precinct. On the afternoon 
of August 29th. around 2:30 or 3:00 P. M.. the defendant was 
brought from No. 12 Precinct to Headquarters homicide 

37 room in connection with the Strieff case. A Miss Drib- 
lin identified a parasol in the presence of the defendant, 

and the defendant also made a statement about the Strieff case. 
The defendant was there about 1*4 to two hours, and also made 
a statement on the Kidwell case. Before going out on the re¬ 
enactment of the Strieff case there was half an hour when no 
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one talked to the defendant. Witness recalled questioning 
defendant during the trip in regard to the Strieff crime, pos¬ 
sibly other officers also questioned defendant at that time. 
Witness stated that when they got up to the house the de¬ 
fendant pointed out the house to them and told them that was 
the house we should go into, and told us who to ask for. He 
told us the street, and of course by being familiar with the 
district we would know how to get there. After we first go t to 
the Swann Street house and recovered the parasol he gave us 
the address, and we knew how to get there all right. When we 
got there he said, “That’s the house, right across the street.” 
We was headed west, and then after we came out, it was when 
he took us to 17th and Florida Avenue and he directed us where 
to go, where he picked the lady up, and the garages he carrjicd 
her, and so forth. He was not asked what streets, at all} to 
follow—he would direct us. He would tell us to go out, and 
when we got to a certain intersection he would tell us to go 
straight ahead, or right or left, and when we got to an alley in 
a certain garage, he told us to stop, and said, “That’s the 
garage.” We then stopped, and all got out of the car, includ¬ 
ing the defendant. Witness stated that he told the, before going 
to the garage, about where he had placed the clothes, where he 
had placed the parasol, so when they got into the garage he 
walked to the rear of this garage over behind a barrel, and 
stated: “I placed the parasol behind this lumber, and I put the 
clothing, that is, the play suit, in between the can. That Cun 
was setting there,” to the right of this wooden keg that I hive 
described. Witness stated that there were some changes made 
in the garage since he left the body there. Witness did }iot 
recall any particular questions that were asked on the way bdek 
to Headquarters. Witness testified that defendant was in his 
custody from 7:30 P. M. to 4:00 A. M., and during that 
38 time the defendant was questioned by different persolns. 

Witness testified that the number of questioners cojiJd 
have been fifteen. Defendant was not questioned by that nulm- 
ber at one time. There were several periods during which 
defendant was not questioned on the night of the day of his 
arrest from the hours 9:30 P. M. to 12:00 P. M. Defendant 
signed five statements pertaining to Washington cases while 
he was in custody of the witness. Witness testified that on tihe 
28th the defendant was returned to headquarters once, on t|he 
29th once, on the 30th twice, and once on the 31st of August. 
The first visiting defendant was allowed was on the 31st. Tfie 
first phone call allowed to defendant was, according to witness, 
on the 30th, however, “He might have called someone Friday 

454509—42-3 
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night (29th) I don’t know.” Witness testified that on the 30th, 
from 9:00 A. M. to About 12 M., the defendant was taken on a 
trip in the city in regard to other cases. On the 31st John Catoe 
visited defendant. Defendant’s statements to John Catoe as 
to the fine treatment he had received were made without ques¬ 
tioning or prompting. The defendant asked his brother to 
thank the officers for the way they had treated him. The 
brother asked the defendant if he was hungry, and he said 
“No. The officers have been treating me fine and give me 
plenty of cigarettes.” Witness stated that the defendant’s 
brother. John, did not try to see the defendant before that, that 
he knew of. Defendant was permitted to shave on Saturday 
(30th) and September 2nd. The witness went to defendant’s 
room and got him some clothing. Witness did not recall hav¬ 
ing defendant in Homicide Squad room when only Sgt. W T ise 
was present. 

On redirect examination the witness testified that defend¬ 
ant’s questioning on the morning and evening of the 2Sth was 
not continuous. Witness testified that food is left in the Pre¬ 
cinct for prisoners to eat if they so desire. Witness stated that 
feeding time for prisoners at the Precinct is from 5:00 to 7:00 
in the afternoon and between 7:00 and 9:00 in the morning, 
and that food is left in the prisoner’s cell whether he wants 
it or not. 

Richard J. Felber testified, in the absence of the jury, that 
he was a member of the Metropolitan Police Depart- 
39 ment and had been for twelve years, the last five of 
which were spent at Detective Headquarters. He first 
saw defendant at 7:30 P. M., August 28th, at which time he 
noticed nothing unusual about his physical appearance or con¬ 
dition. No marks, bruises, or cuts were visible to witness. Wit¬ 
ness saw defendant from 9:00 P. M. that night until 4:00 A. M. 
the following morning. There was no change in defendant’s 
appearance. No threats or promises were made to defendant 
while witness was present. At about 1:00 A. M. Friday, Au¬ 
gust 29, 1941, the witness bought two sandwiches and a pint 
of milk for defendant, which he saw the defendant consume. 
The witness did not question defendant. Witness testified that 
the questioning about various cases was conducted in a normal 
tone of voice, and defendant answered in that manner. At 
about 11:00 P. M. on the 28th the defendant spent fifteen or 
twenty minutes discussing the Abramowitz case. Witness be¬ 
gan his statement as to that case after being asked one or two 
preliminary questions. Witness stated that the first question 
asked the defendant was by Sergeant Wise, and lie asked him: 
“Are there any other white women that you have assaulted in 
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Washington ?’’ And the defendant replied, after hesitating a 
few seconds, and said: “Yes, there is one in an apartment at 
16th and T Street NW.” He then narrated the details of tiat. 
He said it was on a Saturday morning last winter, after a snow¬ 
storm, and he was proceeding east on T Street. After narrat¬ 
ing the details of the case, the witness stated he was askec. by 
Lieutenant Tolson if he had taken anything from the apart¬ 
ment, and he stated that he had taken a $20 bill from a bl^ck r 
patent leather pocketbook in the kitchen. Witness heard de¬ 
fendant admit taking a $20.00 bill from a pocketbook in the 
Abramowitz apartment. Witness next saw defendant at about 
10:30 A. M. on the 29th in front of the apartment house, 1901 
16th Street NW., and noticed no change in his appearance. At 
that time defendant reenacted the crime at the Abramowitz 
apartment. Defendant said he had seen a picture of the woman 
in the paper the day following the crime. While in the apart¬ 
ment no threats or promises were made to defendant. At about 
11:00 A. M. the officers, Mr. Abramowitz, and the defendant 
left the apartment house, and the defendant was ta^en 
40 to No. 12 Precinct and had a sandwich and coca-cdla. 

The regular feeding time is from 7 to 9 A. M. and from 
5 to 7 P. M. While at No. 12 Precinct the defendant madj? a 
typewritten statement. Sergeant Wise then told the defendant 
that he was being held on account of the death of Rose Abramo¬ 
witz, and told him of his constitutional rights, advising 1pm 
that he did not have to make a statement, that if he did it midht 
be used against him, and asked him if he wanted to make a 
statement, and he said he wanted to tell all. The witnejss, 
Caranfa, Seargeant Wise, and Mr. Abramowitz were present. 
There was no change in the conduct of the officers of Mr. 
Abramowitz toward the defendant; while on the way to No. 
12 or while at No. 12 while the typewritten statement was being 
taken. There was no change in the appearance or physical 
condition of the defendant. The statement was read by de¬ 
fendant, and he said he did not wish to make any chanpjes 
therein. Defendant then signed the statement. Sgt. Wise, 
Detective Caranfa. Barney Abramowitz, and the witness th^n 
signed the statement. During the taking of the statement &.t 
No. 12 there was no change in the defendant’s appearance br 
condition, and there were no threats or promises made or violk- 
tion or harm done him. In response to a question by the Cou|rt 
the witness testified that the defendant, on all occasions ap¬ 
peared rested and showed no sign of anything unusual. 

In further testimony relating to the re-enactment of crime 
at Abramowitz apartment, witness testified that at the time of 
said re-enactment the defendant was handcuffed to Officer 
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Stephens from No. 12 Precinct. In addition to the witness, Ser¬ 
geant Wise, Detective Caranfa, and Mr. Abramowitz were along. 
The defendant did not know who Mr. Abramowitz was, to his 
knowledge, and his name was not used, nor was he introduced 
to the defendant. There was nothing said or done indicating 
who Mr. Abramowitz was. Witness stated that Sergeant Wise 
told the defendant “Now, lead us up to the apartment where 
this assault took place. 7 ’ And he proceeded up the front steps of 
the apartment. At that time the janitor, Lud Williams, met us 
and the defendant, walking ahead with Officer Stevens, went 
into the first floor of the apartment house, turned right off the 
lobby, up to the stairs, to the second floor, and went to 
41 apartment 202 and stopped there and said: “This is the 
apartment.” The janitor then opened the apartment and 
we went inside, and the apartment was then unfurnished. The 
defendant at that time had the handcuffs removed from the 
officer, leaving them only on the defendant’s wrist. The de¬ 
fendant walked with Officer Stephens to the kitchen, and said: 
“That is where the white lady had taken me on that morning, 
that Saturday morning after the heavy snow storm for me to do 
some work for her. She asked me, ‘How much would you 
charge me to wax the floors’ and I said, ‘Well, I have to be at 
work at 11 o’clock and won’t have time.’ ” She mentioned to 
him about having some trouble with the spigots in the bath¬ 
room, and she took him into the bathroom. He told her she 
would have to go to a plumber for that kind of work, and they 
returned to the kitchen and she turned toward the sink, but at 
that time he came up from the right of her—and demonstrated 
on Lud Williams, the janitor, how he put his hands around her 
throat, choking her and picking her off the floor at the same 
time. He then half dragged her and half carried her into the 
front room, where he placed her on a couch against the east wall 
of the room. When he placed her on this couch, her shoes fell off 
at the foot of the bed. Defendant then held one hand on her 
throat and removed her pants and laid them aside and took her 
right leg and put it over to the right of the couch and he said 
that he had intercourse with her. Defendant stated that he had 
later seen something in the paper about the case, and that iden¬ 
tified to him the individual by her name and picture, which he 
recognized, as the women he had assaulted in the apartment 
that day. 

On cross-examination, the jury being absent, the witness tes¬ 
tified that defendant was in the line-up with four colored people 
when he first saw him. Five ladies picked him out of the line¬ 
up. At about 9: 00 P. M. the wdlness saw defendant in the 
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questioning room of the Homicide Squad. Defendant sat in an 
arm chair and was questioned by the officers. Witness was sit¬ 
ting eight to ten feet from defendant but moved closer so a.s to 
hear. Witness denied that he kicked defendant. Witness stated 
that from 7: 30 in the evening until the time they went to the 
vicinity of the Strieff scene, the only time the defendant 
42 discussed the Abramowitz case was just prior to goind out 
on the reconstruction of the Strieff murder, around 11 
P. M. Witness was not present when defendant was questioned 
by New York officers. Witness testified that at about 1: 00 
A. M. on the 29th he returned to Headquarters with the defend¬ 
ant after the trip in regard to the Strieff case. At 4: 00 A, M. 
the defendant was taken to No. 12 Precinct. Witness testified 
that he did not see any people outside the apartment house 
when the defendant was taken there at 10: 30 A. M. When 
defendant arrived at the Abramowitz apartment he said “This 
is the apartment.” Lud Williams, the janitor, then unlocked 
the door. Witness stated that when they arrived in front of the 
apartment he told the defendant to lead them to the apartment 
in which he assaulted this white woman. The defendant walked 
up the stairs of the 16th Street entrance of the apartment into 
the lobby, turned to the right, and up one flight of stairs to the 
second floor. In front of Apartment 202 the handcuffs-were 
removed and the janitor, Williams, opened the door. The hand¬ 
cuffs which were on defendant were removed at the entrance to 
the apartment. According to witness defendant said he and 
Rose Abramowitz were in the kitchen when they had a discus¬ 
sion about waxing the floors, he told he had to go to work and 
couldn’t do it; they then went to the bathroom and discussed 
the spigots, they then returned to the kitchen and she asked 
him how much he would charge to wax the floors; he then 
grabbed her and took her into the other room; he held her on the 
couch with one hand and removed her pants with the other and 
dropped them on the floor; he later put the pants in the kitchen. 
The defendant stated “Well, apparently she urinated and wet 
the pants through fright.” Witness testified that after leaving 
the Abramowitz apartment the defendant was advised that he 
was being held for the Abramowitz crime and advised of his 
constitutional rights, and advised him that he need not make a 
statement unless he wanted to, that there was no promise being 
made to him, and that anything that he might say might later 
be used against him at his trial. Witness testified that that was 
the first time, to his knowledge, that such a statement was made 
to defendant. 
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43 In response to questioning by the Court the witness 
testified that the defendant had not been advised that 

he had better make a statement nor did he at any time refuse 
to do so. The District Attorney then announced that with 
the exception of testimony corroborating he had concluded his 
case as to voluntary nature of defendant’s statements. 

Major Edward J. Kelly testified, in the absence of the jury, 
that he was Acting Major and Superintendent of the Metro¬ 
politan Police Department; that he had been on the police 
force for thirty-five years. He told of seeing the defendant for 
the first time at about 9:30 P. M. on August 28th. At that 
time the defendant “was very quiet, very calm, was answering 
many questions that were being asked him by the officers and 
the defendant made many statements himself without being 
asked. Witness testified that at that time the defendant was 
being questioned by Detectives Sgts. Wise and Tolson and the 
door of the room in which the questioning took place was 
closed; but later opened from time to time and that there 
were reporters at all times (presumably newspaper reporters) 
in the hallway close to the door. Witness testified that defend¬ 
ant without any force or coercion told of various crimes he had 
committed in the District of Columbia and New York. Witness 
related he later stepped outside the room around 11:00 or 
11:30 but was called back within “a minute or two,” at which 
time he heard the defendant relate the story of the Abramo- 
witz murder. Witness related that defendant told how- on 
Saturday morning he was passing the apartment at 1901 Six¬ 
teenth when a lady standing in the T Street entrance called 
to him and asked if he would do some work for her. She 
led him up the stairs to the apartment and asked if he could 
polish floor. She mentioned that her husband wouldn't be 
home until 1:00 P. M. She turned her back to him and the 
grabbed her by the throat and pulled her on the bed or studio 
couch. Witness testified that Sgt. Tolson then asked defendant 
if he took anything from the apartment and defendant replied 
that he had taken a $20.00 bill from a pocketbook. Witness 
then testified that they left headquarters shortly thereafter 
and that there w’ere quite a good number of reporters and 

44 photographers in the hallway. Witness testified that 
defendant spoke in a normal tone of voice and that 

Sgt. Tolson who questioned defendant was “very calm and very 
quiet.” The defendant then related details in regard to the 
Strieff case and went vrith the witness and several police 
officers to the 1700 block of Swann Street to investigate that 
case. On arriving at the Swann Street address the witness 
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went to the car in which defendant was riding and had a Con¬ 
versation with him. It was then 2:30 in the morning and 
the witness noticed no change in defendant’s appearance. The 
party then drove to an alley north of S Street between ].5th 
and 16th. Defendant pointed out where he had attacked 
Miss Stricff. The party then drove to an alley behind the 
1700 block of Q Street and defendant was taken out of the 
oar but was not able to identify the garage in which the body 
of Miss Strieff was found. Witness then left the party and 
went home. During the evening the witness noticed no change 
in the personal appearance or tone of defendant; witness next 
saw defendant in office of Dr. MacDonald on Saturday night, 
August 30th, at which place defendant was to be examined to 
see if he had any marks on his person whereby there might 
be a claim that he had been subjected to police brutality. Drs. 
MacDonald and Rosenberg and Lieut. Flaherty, Sgts. Wise, 
Tolson, Felber and Carver were present in Dr. MacDona|ld’s 
office. Defendant was examined by the doctors and told Dr. 
MacDonald that he had had sexural relations with the Strieff 
girl. Defendant was nude and the witness noticed no marks 
on his body excepting one old scar. His blood pressure Was 
taken and chest and heart examined. Defendant mentioned 
having a discharge from his penis but said it was not new and 
had come on him when he was shoving an automobile on his 
way back from New York. He told Dr. MacDonald that he 
had good meal that evening and that the police had been feed¬ 
ing him fine and that he had slept “pretty well” at No. 12. 
Defendant also said in response to a question as to how the 
officers had treated him that “They have treated me all right, 
I have no complaint to make against any of these officers” 
and that no policeman had mistreated him. Defendant further 
said that he was sorry and ready to pay the penalty for 
45 what he had done and he wished people would pray 
for him and asked forgiveness. Witness stated there 
was nothing at all the matter with the defendant. He was 
not exhausted. He was calm and cool. He was not tired, 
and he said he felt all right. These statements were made 
in response to a question by the Court as to what, if anything, 
the witness had observed as to the condition of the defendant 
with respect to fatigue and exhaustion. The witness stated 
that at no time did he show any evidence, from 9:30 uptil 
the witness left to go home, of exhaustion or fatigue, and thfere 
only seemed to be a willingness on his part to help the officers 
clear up the cases. 
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On cross-examination, the jury being absent, witness testi¬ 
fied that during the entire time he saw defendant, defendant 
was calm and cool, was not exhausted, showed no sign of fatigue 
but seemed willing to help the officers clear up the cases. Wit¬ 
ness first saw defendant at 9:30 P. M. in the Homicide Squad 
room and knew he had been in custody since the morning. On 
arriving at Headquarters, witness was told that defendant had 
admitted raping the five women who identified him previously 
that night. Witness entered Homicide room shortly after 9:30. 
About P/a to 2 hours later the Abramowitz case was first men¬ 
tioned. The questioning lasted until about 12, during which 
time the witness went out of the room twice. New York offi¬ 
cers were not in the room while witness was there. During that 
time the defendant was being questioned by Sgt. Tolson, Wise, 
Felber, Detective Caranfa. and the witness. Capt. Barrett, 
Sgt. Murray, and Detective Williams were in the room but did 
not engage in the conversation. Witness left headquarters on 
Strieff investigation, departed from police officers and defend¬ 
ant at 2:30 at 15th and S Streets and went home. On the 
Strieff trip the defendant was in a car with Sgts. Tolson, Felber, 
Wise and a chauffeur. The witness was following in a car with 
Capt. Barrett, Sgt. Murray, and Detective Williams. The cars 
stopped at the 1700 block of Swann Street and Tolson and Wise 
went in a house to get the parasol. Witness walked up and 
talked to defendant in other car. Party made two other 
46 stops one in the alley where the defendant said he had 
attacked the Strieff girl and witness learned from Lieut. 
Flaherty that defendant was being taken to the office of Dr. 
MacDonald at 11th and Maryland Avenue. Witness at about 
8:30 to 9:00 F. M. went there and saw Drs. MacDonald and 
Rosenberg, Lieut. Flaherty, Sgts. "Wise. Carver. Tolson, Felber, 
Detectives Caranfa and defendant. Witness did not order the 
examination at office of Dr. MacDonald but it had his approval. 
The examination lasted about 1*4 hours and witness left office 
at about 10:00 P..M. 

A. Magruder MacDonald stated that on August 20th Lieut. 
Flaherty called him and arrangements were made to examine 
defendant at 9:30 in office of witness. At about 9:30 P. M. de¬ 
fendant was brought to office and identified. Sgts. Felber, Tol¬ 
son, Carver, W’ise, Acting Lieut. Flaherty came with defendant. 
Major Kelly and Dr. Rosenberg came in shortly thereafter. 
Defendant then told witness that he had no objection to answer¬ 
ing questions or to being examined. That he was 35 years old 
and felt all right. Defendant said he was not tired, that he had 
two sandwiches for breakfast at No. 12 and later two sand- 



JARVIS T. R. CATOE VS. UNITED STATES 39 

wiches, pie, and milk at headquarters. He said he had spent [he 
night at No. 12 and slept well after daybreak. In response! to 
witness’s question if he had any complaints, he said—“Yei, I 
have a burning and frequent urination.” He had no other com¬ 
plaints. He said the police had treated him nice. Witness ex¬ 
amined defendant and found his pulse 76, blood-pressure M8 
over 84. After exercise a the pulse went above 100 within two 
minutes was down to 80. Defendant weighed 15714 and was 
68 inches tall. Defendant said he had been losing weight. W it- 
ness found several scars on defendant’s body, all old. One ’oar 
on head defendant said was the result of skull fracture in 1923 
or 1924. Skull fracture sometimes caused defendant to “sort of 
lose himself.” Witness asked defendant if the police had hurt 
and defendant replied “No. I have told them all the tru :h. 
J don’t know w’hat they might have done if I had not of.” De¬ 
fendant seemed calm and cool and indicated no fear of the 
police and laughed as he made above remark. Witness stated 
that he asked the defendant, 'Have these men or any of 
47 the men done anything to you or told you to say any¬ 
thing?’ And he said, ‘Doctor, I am telling the truth.’ 
He said, ‘I know I have done wrong. The Lord says thou shalt 
not lie.’ And he said, ‘I am going to pray and ask all my friends 
to pray for me, hoping that the Lord will take me, and if he 
don’t I don’t know what.’ Witness was asked if the defendant 
at that time appeared nervous in any way, and he stated: ‘He 
seemed to me to be very cool and calm.’ Witness was asked if 
the defendant indicated any fear of the police officers, and ae 
answered that he didn’t, that when the defendant stated some¬ 
thing to the effect that he had told the truth and didn’t kmjw’ 
what the officers might do if he had not told the truth, he 
laughed. There were no marks or bruises on his body except ojld 
scars. Medical tests left witness of the opinion that defendant 
was normal except for glandular condition caused by venereal 
disease. There was no indication from the glandular condition 
that it w*as an injury received from police. The examination 
lasted about one hour and gave no indication of police mis¬ 
treatment. On being questioned by the Court witness related 
that defendant made no complaints as to police treatment. The 
Court questioned the witness with respect to the statement that 
he had told the truth and he didn’t know what the officers 
would do if he hadn’t and laughed. The Court asked the wit¬ 
ness if the defendant had said that the police acted as if th^y 
would have done something if he had not told the truth, arid 
the witness answered: ‘No, that is all the remark that he said. 
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He said that on all other occasions they treated him nice, and 
very nice/ The Court asked the witness if the defendant said 
he had been unwilling to make any statement to the police, and 
the witness answered: ‘No, sir; nobody used that word at all.’ 
The Court asked if he used any word that would carry that 
connotation or significance. The witness replied: ‘No, sir; if 
he had, I would have gone into that.’ The Court asked: ‘You 
didn’t feel that it was necessary to go into what the defendant 
did say about his not knowing what would have happened to 
him?’ The witness replied: ‘No, he just laughed, standing up 
besi’e me, and said that.’ 

On cross-examination, the jury still absent, witness 
48 testified that police officers were always present during 
the physical examination and at no time did witness talk 
to defendant in private. Witness did not question defendant as 
to whether or not he had had any sleep Thursday night. Wit¬ 
ness testified that the physical examination was for the purpose 
of looking for new injuries to defendant. The glandular con¬ 
dition could have been painful. The witness stated that the 
glands of the groin were rather firm, and it is usual, when a 
gland turns into pus and gets soft, that is is real painful. 

On re-direct examination the witness testified that there was 
nothing to indicate that defendant was being or had been dom¬ 
inated in his answer to witness’s questions. 

In answer to questioning by the Court the witness said that 
the glandular condition of defendant would not cause constant 
pain but would cause a burning, itching sensation with a desire 
for frequent urination. Urinating, however, w’ould be accom¬ 
panied by pain. Witness testified that defendant seemed per¬ 
fectly rational. 

The District Attorney announced that he was finished with 
the Government’s evidence as to the voluntariness of defend¬ 
ant’s statement. 

John B. Catoe was called as a witness for the defendant on 
the question of the voluntariness of defendant’s statements. 
Witness testified in the absence of the jury that he learned of 
defendant’s arrest on Friday morning and called the homicide 
squad immediately and was told he could not see the defendant. 
The following morning the witness called No. 12 Precinct and 
was told no one could see the defendant or give him anything. 
Later, the same morning the police called the witness but he 
was not home at the time. Witness called Headquarters later 
in the day and left his name and phone number. At 1: 00 A. M. 
the next morning the defendant called the witness and told him 
he wasn’t feeling so well. At about 11: 00 A. M. that morning 
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the witness went to Police Headquarters and about 1: 00 If. M. 
saw the defendant. Witness testified that he entered a room on 
the third floor of Police Headquarters and saw the de- 

49 fendant sitting in a chair at a table. Five or seven police 
officers were also present. According to witness Mr. Tol- 

son told him that defendant had had nothing to eat and asked 
that witness bring some food. Witness gave defendant *4 
chicken, two sandwiches, some cake and a quart of milk. JDe¬ 
fendant ate that food hurriedly. At that time police officers 
were sitting around defendant and some were walking around 
the room. Defendant told witness he wasn’t feeling so gjood. 
At this point according to witness Lieut. Tolson said “Jarvis, 
haven’t we treated you all right?” The other officers t|hen 
looked at defendant and defendant shook his head and said 
“Yes.” Witness was allowed to stay with defendant about 
twenty minutes. -Defendant acted as if he were very hungry 
and very thirsty. 

On cross-examination, the jury being absent, the witness 
testified that he could not remember what time, on Friday, he 
had called headquarters. He did not know who he had talked 
to on the telephone there or at No. 12 Precinct. Witness testi¬ 
fied that when Lieut. Tolson asked defendant. “Jarvis, haven’t 
we treated you all right?” defendant nodded his head and 
w’inked at witness but made no answer. 

The defendant testified in his behalf on the question of the 
voluntariness of his statement in the absence of the jury. On 
direct examination he related how he was arrested at about 
8:30 A. M., Thursday, August 28th, by two carloads of officers. 
At the time of his arrest he was very sick and weak and was on 
the way to the drug store to purchase medicine. He described 
his condition as resulting from a venereal disease that had 
existed several years. After the arrest he was taken to police 
headquarters. The only question asked prior to arrival at 
police headquarters was “Have you ever been to West Vir¬ 
ginia?” At Police headquarters he was taken to a room which 
was full of different persons. Many, about fifteen, flashlight 
pictures were taken of defendant. He was questioned until 
some time in the afternoon by Detectives Wise and Tolson 
and others. Some New York detectives came into the ro<j>m. 
During the questioning the officers were grouped around the 
defendant, who was sitting part of the time and standing 

50 part of the time. During the time defendant was at 
headquarters he was questioned by detectives from New 

York, Pennsylvania, New Jersey, Baltimore, and Washington. 
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At first he was not questioned about any murder but as to his 
background, after that he was taken to No. 12 Precinct. Ac¬ 
cording to witness the following conversation took place be¬ 
tween he and Detective Wise at police headquarters shortly 
prior to the line-up on Thursday evening. 

Detective Wise: “I will tell you you think you are a smart 
guy.” 

Defendant: “No, sir. I am all right.” 

Detective Wise: “You’ll never get away from us—we have 
seven women that are going to come and put their finger on 
you—seven women are going to put their finger on you—there’s 
no way of getting away, my buck.” 

Defendant: “Who is the seven women?” 

Detective Wise: “You’ll find that out.” 

While at No. 12 Precinct Thursday afternoon many officers 
came to defendant and talked to him. He had not much chance 
to rest. At headquarters Thursday morning he was questioned 
by officers from various states in relay from time to time. After 
the line-up Thursday evening he was taken to a room at head¬ 
quarters and seated in a chair surrounded by other policemen. 
Detectives "Wise and Tolson were on either side and someone 
was behind him. The person in the rear pressed something 
hard in the back of defendant. He was then asked about the 
New York case and he made his statement. He was shown 
some pictures and struck on the ears and legs with a brown 
leather blackjack by Detective Wise, but he didn’t make any 
marks. The chair in which defendant was sitting was pulled 
forward; defendant was pushed and grabbed in the privates 
by Detective Wise, who said, “You will sign them.” Defendant 
testified that he had no sleep or food, and was questioned at 
headquarters from 7:30 P. M. to 12 M. Thursday. During the 
examination he said he was sleepy, and Detective Tolson re¬ 
plied, “You don’t get any sleep until you come clean with us.” 
Defendant testified he had had no breakfast Thursday and the 
first food he received was at No. 12 Precinct Friday morning.. 

He denied being fed at headquarters Thursday night. 
51 About 12 M. Thursday he was taken from headquarters 
on an automobile trip and did not return until about 
daybreak. He was then taken to No. 12 Precinct. He testified 
he was not allowed to eat or sleep until all the confessions were 
made, after that he was “treated well.” Police told him that 
if he confessed they would be nice to him. He had told police, 
at time of arrest, that he was suffering from a venereal condi¬ 
tion. Defendant testified that he made statements concerning 
twenty-five cases and signed all papers presented to him. He 
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testified that he would sign any papers given him by a police 
officers. He said, “I am supposed to do what they tell me. I 
want to be good—I don’t want to be contrary to what they tell 
me to do.” Defendant testified he read none of the papers he 
signed. The police officers would hand him a paper and tell 
him where to sign. He would then do so. He testified that the 
venereal condition was painful almost every time his body was 
moved frequently. He had pains in his head quite often and 
sometimes would be dizzy and go out of his head. He had spells 
of pains in his head while in custody. The jail doctor gave 
him pills. Defendant testified that Thursday night he tol|l the 
officers of his venereal condition and told them he was verylsick. 
After midnight Thursday defendant was taken on an Auto¬ 
mobile trip in regard to the Strieff case. While in the car one 
officer said, ‘‘Have you got the ropes?” another said, “Yes, we’ve 
got them. We’ll take his God-damned ass and swing him to a 
tree, if he don’t come clean. The next morning he was tiken 
to 16th and T Streets and a great crowd of people were there. 
Some of them shouted “That’s Catoe.” Defendant was fright¬ 
ened “a little bit.” Defendant testified that he had told Dr. 


MacDonald the police had treated him fine because ne was 
afraid to say anything else. He denied that he smiled when 
he told Dr. MacDonald that he was afraid of wffiat w-puld 
happen if he had not confessed. Defendant testified that off 
and on during 1929-30-31 he had been a police informer and 
during that period had seen action of police brutality; that was 
what he had in mind when he obeyed the orders of the police 
when they told him to sign the various confessions. He testi¬ 
fied that he told Dr. MacDonald about his physical eon- 
52 dition. Due to his painful condition the defendant had 
not slep so well the night prior to his arrest. He had 
gone to bed about 8:00 P. M. the night before, and got ub at 
8:00 A. M. but didn’t sleep very much. He testified that some¬ 
times the police would refuse to let him use the toilet when he 
asked, if they were busy with him, and that the venereal dis¬ 
ease made frequent urination necessary, but he was permitted 
to go to the toilet when they were not busy with him. Urina¬ 
tion w r as very painful. Defendant testified that he had a sand¬ 
wich at police headquarters after returning from the Strieff 
trip and another at No. 12 Precicnt later that morning. W|hile 
at No. 12 Precinct an officer remained on guard outside defend¬ 
ant’s cell. Defendant testified that he received no treatment 


for his venereal condition from the time of arrest until Sep¬ 
tember 2nd. The venereal discharge started when he got back 
from New York, August 18th or 20th. 
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On cross-examination, the jury being absent, defendant testi¬ 
fied that he had some milk one day at police headquarters. 
Defendant did not remember when the out-of-town officers 
questioned him. He could not remember when he was finger¬ 
printed but said one man took twenty-five sets of prints. The 
witness identified Officer Stephens as the man who took him to 
No. 12 Precinct on the day of his arrest and also took him later 
on to the Abramowitz apartment house from No. 12 Precinct. 
Defendant testified that the police “didn’t do so much beat¬ 
ing”; however. Detective Wise threatened to put him through 
the third degree and put him in a chair and put electricity on 
him. Defendant did not remember when that threat was made, 
that is, what night it was, and stated he could not tell definitely 
whether it was Thursday night or what night it was he was 
threatened or struck for the first time. In regard to the police 
brutality Thursday, the defendant testified “They didn’t hurt 
me bad. I got some, but nothing to amount to anything.” I 
had only one little tap with a blackjack, and that was in the 
back of the head, and that didn’t hurt so very much ” Defend¬ 
ant testified that Detective Felber kicked him on the shin. He 
testified he then confessed to the New* York crime. Defend¬ 
ant admitted telling Major Kelly that the police had 
53 treated him fine. Defendant testified that he couldn’t 
sw’ear that the police forbade him to go to the toilet: he 
couldn’t say for sure that he did or did not ask to go, that he was 
not particular about going to the toilet. Defendant testified 
that he got pretty hungry on several occasions while in custody; 
that on the trip to headquarters after the arrest he asked to 
stop and buy a sandwich but the police did not stop; that he 
did not ask for food. Witness stated he ate a sandwich and 
drank a bottle of milk at headquarters and also got food at No. 
12 Precinct. Witness testified that he did not have to go to the 
bathroom much while he was in custody. 

Defense counsel announced he had concluded evidence on 
behalf of defendant in regard to voluntariness of statements 
of defendant. 

In rebuttal the Government called John W. Wise who testi¬ 
fied, in the absence of the jury, that he did not make the state¬ 
ments attributed to him by defendant (page 35 lines 7 to 13 
herein), nor did he, nor did anyone in his presence, strike or 
lay hands on the defendant. Witness testified that defendant 
w*as permitted to use the lavatory whenever he cared. Neither 
witness nor anyone in his presence threatened to hang defend¬ 
ant or harm him in any manner or threaten him in the manner 
he stated. Witness did not show* defendant any pictures of 
anyone, except possibly one of the Strieff girl. 
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On cross-examination the witness testified that he talked 
to defendant from 11:00 A. M. until about 1:00 P. M. Thurs¬ 
day and after roll call the same evening. During the examina¬ 
tion the defendant was seated. Witness and Detective Tclson 
were seated close enough to touch defendant. Detectives 
Felber and Caranfa were seated three to four feet from 
defendant. 

On re-direct examination the witness testified that he did 
not hold any hard object against defendant’s back or pull the 
chair from under him nor did witness grab him at any time by 
the legs or privates. On re-cross-examination the witness testi¬ 
fied that he owned a blackjack and on request of defense counsel 
exhibited same, which was black leather. 

In response to questioning by the Court the witness testified 
that he did not, during the examination of defendant, 
54 exhibit his, or any other, blackjack. Witness testified 
that it may have been partially visible when he re¬ 
moved his coat. Witness did not recall if he had removed his 
coat in the presence of defendant. 

In rebuttal to defendant’s evidence on the question of the 
voluntariness of the statements the government called Aubrey 
M. Tolson who testified in the absence of the jury that neither 
he nor anyone in his presence hit, kicked, abused, or threatened 
the defendant in any of the various ways the defendant had 
mentioned. Witness denied that Detective Wise used a black¬ 
jack on the defendant, or that defendant was told he would get 
no sleep until he confessed. Witness denied that defendant’s 
chair tipped over at any time, and said that no one poked him 
in the back with a hard object, and also denied any mention of 
third degree or electricity to the defendant. 

On cross-examination witness testified that during the ques¬ 
tioning at police headquarters from 9: 30 P. M. to 12 M. Thurs¬ 
day he was sitting close enough to defendant to touch him. 

Richard J. Felber testified in the absence of the jury that he 
was present Thursday evening when defendant was questioned; 
neither he nor anyone in his presence hit, kicked, abused, or 
threatened the defendant in the various ways the defendant 
had stated. He denied that defendant’s chair fell over at any 
time or that he was prodded in the back, from the rear. He 
testified that testimony of defendant as to police brutality was 
false. 

On cross-examination witness testified that he was not always 
present when defendant was questioned at police headquarters. 
From about 9: 30 P. M. to 12 M. Thursday the defendant ^as 
questioned continuously, hundreds of questions asked and no 
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recess taken. Witness did not recall if defendant went to the 
lavatory during that period. 

On re-direct examination the witness testified he did not 
recall if defendant asked to use the lavatory. The questions 
directed to defendant were in a normal tone and defendant was 
given an opportunity to think before he made his answer. 

55 Harace E. Caranfa testified in the absence of the jury 
that he was present Thursday evening when the de¬ 
fendant was questioned; neither he nor anyone in his presence 
hit, kicked, abused the defendant in the various ways the de¬ 
fendant had charged. Defendant used the lavatory whenever 
he desired. 

Counsel for the Government and defendant announced they 
had completed their evidence on the question of the volun¬ 
tariness of defendant’s statements. The Court overruled de¬ 
fendant's objection to the admission of his statements and al¬ 
lowed an exception. The jury returned and the questioning 
of John W. Wise continued. The witness stated that on Au¬ 
gust 2$ he had seen the defendant for the first time around 
9 o’clock in the morning, and that he next saw him around 
11:00 A. M. Witness stated the next time he saw him was 
about 7:30 or 8:00 P. M., and that the next time was around 
9:00 or 9:30 the same night. Witness stated that during the 
entire day there were no threats made against the defendant, 
nor were any acts of violence committed by him or any officers 
in his presence, on the defendant. Witness stated that no 
promises were made by him or other officers to the defendant, 
and that during the time mentioned, the defn-edftat showed no 
signs of fatigue. Witness stated that during the times men¬ 
tioned the defendant was not subjected to continual barrage 
of questioning, and that nothing was done by him or any officers 
in his presence which would tend to or did intimidate the de¬ 
fendant in any respect. Witness stated that there were no 
complaints made to him or to any officer in his presence by 
Ihe defendant as to his physical condition. Witness stated 
that he also saw the defendant on Thursday evening around 
11:00 P. M. It was then that he made a statement in connec¬ 
tion with the case on trial. The witness testified that he was 
present in police headquarters when defendant made a state¬ 
ment in regard to the Abramowitz case. In that statement, 
according to witness, the defendant said that on a Saturday 
morning, after a heavy snow he was passing the T Street 
entrance of the apartment house at 16th and T Streets. A 
white woman, standing in the entrance, asked him if he 

56 would do some work for her to move some boxes as she 
could not find the janitor. He went to her apartment 
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with her and they went into the kitchen. She asked him ^bout 
waxing some floors. He said he would not have time. She 
turned toward the sink and he grabbed her around the neck 
and carried her into the front room; laid her on the davenport 
or couch and raped her. Witness stated that no pictures of 
this crime were shown the defendant then or prior thereto. 

Witness testified that at that point Sgt. Tolson asked de¬ 
fendant if he took anything from the apartment and defendant 
said he took a $20.00 bill from a black patent leather pocket- 
book in the kitchen. Witness stated on cross-examination 
that the defendant had been arrested around 8:00 A. M. and 
that he first saw him around 9:00 or a little thereafter. Wit¬ 
ness was only present that morning when the defendant was 
questioned by Sergeant Tolsonn and himself, and that was 
from about 11:00 A. M. until around 1:00 o’clock, when the 
defendant was sent to No. 12. Witness stated he next saw him 
around 7:30 P. M., and the defendant was questioned during 
that time by the witness and by others, from about 8:30 until 
about 11:15 or 11:30. Witness stated that the defendant first 
made any statement about the Abramowitz case about 11:00 
P. M. that night; that no threats or statements were made by 
anyone, of a threatening nature nature, in his presence, to the 
defendant. Witness stated that he had a blackjack, and pro¬ 
duced the same and described it for the record, as a black 
leather blackjac’, about 6 or 7 inches long. Witness denied 
that he at any time demonstrated or showed that blackjack 
to the defendant, or that he ever gave him a gentle tap on 
the head with it, beyond the right ear or any other place. 
Witness stated that from S:00 or 8:30 until around 11:30 two 
officers questioned the defendant, to his knowledge, ijhese 
officers were Sgt. Tolson and himself. Other officers were pres¬ 
ent from time to time. Witness knew the defendant was in 
the presence of other officers from time to time, but could not 
say that he was being questioned or had been questioned. 

Witness denied that he slapped or shoved the defendant 
57 on the right side of the head at any time. Witness 
denied that the defendant was shoved back on the ether 
side of the head by Lieutenant Tolson. Witness further de¬ 
nied that Sergeant Felber kicked the defendant in the shins. 
Witness stated that the defendant was in his company con¬ 
tinuously from 8:00 or 8:30 that evening until around 4:00 
the next morning; that the defendant had something to eat 
around 2:00 o’clock the next morning; that he believed the 
defendant had a couple of sandwiches at that time and some 
water or milk, too; that all of the officers and the defendant 
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ate at the same time. Witness stated that the 11:30 question¬ 
ing of the defendant was done mainly by Sgt. Tolson. Wit¬ 
ness stated that, of course, he and other officers were present 
during the statement and the questioning. Witness stated that 
around 4:00 A. M. the defendant was sent back to No. 12 
Precinct; that about 10:30 the next morning he next saw the 
defendant, and that around 11:30 that morning the defendant 
was questioned further on this case. Witness also stated that 
at that time the defendant had a sandwich in his pocket, and 
Sergeant Felber got him a bottle of some soft drink; that he 
didn’t know whether it was PepsiCola or Coca Cola, and gave 
it to him, and he drank that while eating his sandwich. Wit¬ 
ness denied that the evening before, at headquarters, he had 
grabbed the defendant by the private parts and squeezed him 
or hurt him in any way; and denied that during that pro¬ 
cedure or immediately thereafter the defendant had said: Til 
say it, I’ll sign it. I did it/ Witness stated on redirect exami¬ 
nation that he knew the defendant had had something to ear 
around noon on the day of his arrest, and that he ate at head¬ 
quarters at that time; that Sergeant Tolson got him a couple 
of sandwiches and either milk or coffee; that feeding time at 
the Precinct is between 5:00 and 7:00 p. m., and he wasn’t 
certain as to the exact morning hours of feeding. Witness 
stated that during the whole day of defendant’s arrest, and 
down until 4:00 o’clock the next morning, the defendant was 
questioned only 15 or 20 minutes in connection with the 
Abramowitz case. Witness stated that on the afternoon 
58 of the 2Sth defendant was at No. 12 Precinct, so far as 
he knew. 

Witness stated that his full name was Oliver M. Tolson; 
that he had been on the police force for 16 years and 
was attached to Detective Headquarters, with the rank of 
Lieutenant; that on August 28 he saw the defendant Catoe 
between 8:30 and 9:30 a. m., that he next saw him around 
11:00 o’clock and next at 7:30 p. m.. that the next time he 
saw the defendant was between 9:00 and 9:30 the same night; 
that on none of those occasions did the witness or any one in 
his presence make any threats against the defendant, nor did 
he or anyone in his presence commit any act or acts of violence 
on the defendant, nor were any promises made to the defend¬ 
ant by the witness or anyone else, nor did the defendant at 
any time show evidence of fatigue or being tired, nor did the 
defendant at any time in his presence complain as to his 
physical condition or state he was exhausted, tired, or sick; 
that nothing was done that the witness knew of, by him or 
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anyone else in his presence, that would tend to intimidate 
the defendant; that the defendant was not subjected t<^ a 
barrage of continuous questioning; that about 11:00 P. M. 
on Thursday, August 28, the defendant made a statement in 
his presence, in which defendant said that during the last 
winter—it was on the morning after a big snow—he was 
walking east on T Street, going to a Chinese Laundry on 
14th Street; as he was passing an apartment building on the 
northeast of T and 16th Street, he saw a white lady standing 
in the doorway of this apartment house; that she asked him 
if he would do some work for her, that she had been looking 
for the janitor, and could not find him; that defendant went 
up into the apartment with the lady, and after going into 
her apartment, she told him that she wanted him to wax |he 
floors, that her husband was at work and would not be holme 
until 1:30. Defendant stated that he grabbed her around 
the neck, took her into the livingroom, where he put her on 
a bed or couch and had intercourse with her and went back 
into the kitchen and took from a pocketbook a $20 bill which 
was in a black leather pocketbook. Witness stated that wh[en 
this statement was made by defendant, Sergeant Wise, Sergeant 
Felber, Detective Caranfa, Major Kelly, Captain Bar- 
59 rett, and Lieutenant Flaherty were present. Witness 
stated that at no time prior to the time when the defend¬ 
ant made this statement, nor during the time that he was mak¬ 
ing it, was any picture or were any pictures shown to hijm, 
either of Mrs. Abramowitz or the Abramowitz apartment. On 
cross-examination, witness stated he first saw the defendant 
between 8:30 and 9:00 A. M., August 28, and that he was 
at the door going into the secretary's office to the Chief of 
Inspectors, on the third floor of the Detective Bureau; that 
he did not question the defendant until around 11:00 o’clock, 
and Sergeant Wise was with him at that time, and the ques¬ 
tioning continued until around 12:30; that the defendant was 
then sent to No. 12 Precinct, and he did not again see the 
defendant until 7:30 P. M. at police headquarters; that the 
defendant was not practically continuously questioned from 
that time until midnight; that he did not see the defendant 
any more after 7:30 until around 9:00 o’clock; that during that 
time witness had entered another room and saw some officers 
questioning the defendant. Witness recollected that- that was 
around 9:00 o’clock. Witness had no direct knowledge as to 
what time the defendant entered that particular office. Witness 
stated that around 9:30, with Sergeant Wise,’Sergeant Felbler, 
and Detective Caranfa, he again talked to the defendant; that 
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the defendant first mentioned the Abramowitz case himself, and 
that it was around 11:00 o’clock at night. Witness was shown 
a blackjack, which he stated he did not recognize, and denied 
that Sergeant Wise had hit the defendant on the head with 
that particular blackjack in his presence. Witness also denied 
that he shoved him on the right side of the head at the same 
time. Witness admitted that during the time the defendant 
was being questioned by him, around 9:00 or 9:30 P. M., that 
he and the other officers were within reaching distance of the 
defendant. Witness denied that anyone prodded the de¬ 
fendant in the back while he was being questioned. Witness 
denied that he saw Sergeant Wise push the defendant in any 
way. Witness denied that he saw Sergeant Felber kick the 
defendant on the shins. Witness stated that around 4:00 
A. M. the next morning, the wagon was sent for and the 
defendant went back to the Precinct. Witness denied 
60 that Sergeant Wise, during any of the questioning of 
the defendant grabbed him in the privates or there¬ 
abouts and squeezed and injured him and that the defendant 
then said. “I will tell anything—I will sign anything.” Wit¬ 
ness denied that he or Sergeant Wise had mentioned a $20 
bill to the defendant, and sfod that they had only asked him 
if he took anything out of the apartment, and he said “Yes, 
I got a $20 bill out of her pocketbook.” Witness stated that 
he did have information that it was a $20 bill in the pocket- 
book. Witness denied that any of the evidence which was 
collected or obtained by the officers in this case was shown to 
the defendant while he was at headquarters. Witness stated 
that particularly none of the exhibits were shown to defendant, 
nor were any items of clothing. Witness stated that the total 
time on Thursday, the 2Sth or on Friday, the 29th, up to 
4:00 A. M., that the defendant was questioned on this case 
was between 15 or 20 minutes. Defense counsel objected to 
this question before the answer was made, as he had objected 
before when the same or a similar question was asked Sergeant 
Wise, and the objection was overruled and an exception given 
in each instance by the Court. Witness stated that around 
noon on the day of the defendant's arrest, he sent Detective 
Caranfa to get two sandwiches and a bottle of milk for the 
defendant, and he drank the milk and ate the sandwiches in 
his presence. Witness knows that early the next morning, 
before he had left for No. 12 Precinct, the witness again had 
two sandwiches and coffee. Witness stated that feeding time 
in the Precinct is 5:00 to 7:00 P. M., but was not sure of what 
the morning feeding time was. Witness stated on redirect 
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examination that regardless of the hours which the prisoners 
are fed at the Precinct, only two meals a day are given the 
prisoners, and that whether or not they are there, the meals 
are left in the cells, so that they can receive the meal or meals 
when they come back into the cell. 

Horace E. Caranfa testified he was a member of the Metro¬ 
politan Police department and saw the defendant twice on Au¬ 
gust 2Sth. Neither the witness nor anyone else in his presence 
threatened or abused the defendant or committed any 
61 act of violence towards him. Nothing was done which 
would intimidate or tend to intimidate him. Defend¬ 
ant made no complaints in witness's presence about his physical 
condition. At no time did the defendant appear fatigued, tired, 
or exhausted. At noon on the 28th the witness gave defendant 
two sandwiches and a bottle of milk. Witness was not present 
when defendant ate the food. At about 2:00 A. M. on the 
29th the witness saw defendant eat two sandwiches and seme 
milk. Witness testified that he was present in the homicide 
squad room at 11:00 P. M. on the 28th when defendant made 
a statement in regard to the Abramowitz case. In that state¬ 
ment, according to witness, the defendant said that on a Satur¬ 
day morning, after the big snow, he was passing the T Street 
entrance of the Apartment house at 16th and T Streets. A 
white woman standing in the entrance told him she could not 
find the janitor and asked him if he would do some work for 
her. He accompanied her to her apartment and while in the 
kitchen grabbed her and carried her into the front room and 
attacked her. Witness testified that Sgt. Tolson asked de¬ 
fendant if he took anything from the apartment and defend¬ 
ant.said he took a $20 bill from a black patent leather pocket- 
book in the kitchen. No mention had been made of any money, 
until this question was asked. No pictures of the Abramowitz 
apartment were shown the defendant. 

On cross-examination witness testified he first saw defend¬ 
ant at noon on the 28th. At that time defendant was in :he 
homicide room with four other detectives. Sgt, Wise sjnd 
Lieut. Tolson took defendant into another room and ques¬ 
tioned him privately for about one and a half to two hoi^rs. 
It was during that time that witness entered the room £*nd 
gave defendant something to eat. Witness left immediately. 
Witness saw defendant at 9:30 P. M. being questioned by Lielut. 
Tolson and Sgt. Wise. Lieut. Flaherty, Capt. Barrett and 
Sgt. Felber were in the room at different times. Major Kelly 
came in about 11:00 P. M. Witness testified he was present 
during the entire questioning on the evening of the 28th Jnd 
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saw no threats or acts of violence committed against the de¬ 
fendant. Officers Tolson and Wise did the questioning. 
Witness testified that defendant said he did not answer Rose 
Abramowitz when she asked him about waxing the 
62 floors but attacked her immediately; that he and Rose 
Abramowitz had not, prior to the assault, gone to any 
other part of the apartment other than the kitchen. 

On re-direct examination witness was asked if the question¬ 
ing on the Abramowitz case took place around 11:00 P. M., and 
witness answered “Yes.” Witness was then asked how long the 
questioning lasted in regard to the Abramowitz case. Defense 
counsel objected, the objection was overruled and exception 
noted. Witness answered “fifteen or twenty minutes.” 

Richard J. Felber testified that he first saw defendant on 
August 28. 1941, about 7:30 P. M., and that during the entire 
time that he saw him that evening, neither he nor anyone in 
his presence threatened the defendant or committed any act of 
violence on his person or made him promises of any kind, nor 
did the defendant show any evidence of fatigue. Witness stated 
that about 1:00 A. M., Friday, August 29, he got the defendant 
some sandwiches and a pint of milk; that no complaint was 
made by the defendant as to his physical condition or as to 
treatment he had received. That he was present at 11:00 P. M. 
on the 28th when defendant made a statement in regard to the 
Abramowitz case. In that statement, according to witness, the 
defendant said that on a Saturday morning after a heavy snow 
he was passing the apartment house at 16th & T Streets. A 
white woman standing near the T Street entrance asked him if 
he had seen her janitor. He replied “No.” She asked if he 
would do some work for her and he said he would look at it. 
They went to her apartment and while in the kitchen he at¬ 
tacked her and drug and lifted her into the living room. He 
laid her on the couch and had intercourse with her. According 
to witness Sgt. Tolson asked defendant if he had taken anything 
from the apartment. Defendant replied that he had taken a 
$20 bill from a black patent leather pocketbook in the kitchen. 
Defendant made no complaints as to his physical condition. 
No prior mention of money had been made and no pictures of 
the Abramowitz apartment were shown the defendant. 

On cross-examination witness testified that according to de¬ 
fendant's statement, Rose Abramowitz did not mention the 
nature of the work she wanted while she and defendant 
63 were at the T Street entrance of the apartment house; nor 

did she at any time mention waxing the floors; nor did 
the defendant tell her that he had to go to work; nor did she tell 
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defendant when her husband would be home. Witness dehied 
that on the night of August 28, at headquarters, Sergeant "fVise 
had hit the defendant on the back of the head with a blackjack 
which was shown the witness by defense counsel, and denied 
that Wise had touched him or pushed his head to one sid^, or 
that Lieutenant Tolson kicked the defendant on the defendant 
on the shins. Witness denied also that he had seen Sergeant 
Wise at any time grab the defendant in the privates and squeeze 
him and that the defendant then said “I killed her—I will kign 
it” 

Jeremiah Flaherty testified he was a member of the police 
force and first saw the defendant at 8:45 A. M. on August 28. 
He next saw defendant about 8:00 P. M. on the same day. 
Witness testified that neither he nor anyone in his presence 
made any threats or committed any acts of violence on the per¬ 
son of the defendant or promises to defendant, or abused him in 
any manner. Defendant, at no time, showed signs of fatigue or 
tiredness. Defendant made no complaints as to his physical 
condition. Witness testified that defendant had some milk and 
sandwiches at about noon on the 28th between noon and 7:30 
or 8: 00 P. M. August 28th. The defendant was at No. 12 Pre¬ 
cinct. At about 11:00 P. M. on the 28th the witness entered 
the room in which defendant was being questioned. According 
to witness the defendant said he was passing the T Street en¬ 
trance of the apartment at 16th and T Streets when a white 
woman there asked him if he had time to do some work for her 
as she couldn’t find the janitor. He followed her upstairs ^nd 
the first room they went into was the kitchen. While she was 
talking to him about some work he attacked her and dragged 
her into the living room, laid her on the couch and had inter¬ 
course with her. Sgt. Tolson asked defendant if he had taken 
anything from the apartment and defendant replied he 'iad 
taken a $20 bill from a pocketbook in the kitchen. There iad 
been no mention of a $20 bill before that. No pictures of the 
Abramowitz case were shown defendant. In fact, wit- 
64 ness knew they were under lock and key and he had the 
key. Witness testified that after midnight that night he 
saw defendant eat some sandwiches and milk. 

On cross-examination witness testified that on the evening 
of the 28th he was standing outside the door of the room! in 
which defendant was being questioned. The door was closed. 
Captain Barrett came out of the room. Five other officers were 
in the room. Witness denied that defendant said Rose Abramo¬ 
witz asked him if he had seen her janitor, but stated she had 
been looking for the janitor. 
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Robert J. Barrett testified he was a captain of the police 
department and saw the defendant at about 10:30 P. M. 
August 28th. Neither witness nor anyone in his presence made 
any threat or promise; nor abused him in any way or com¬ 
mitted any act of violence on the person of defendant. De¬ 
fendant did not appear to be tired or fatigued, and made no 
complaint as to his physical condition. At about 11:00 P. M. 
the witness heard defendant make a statement in regard to 
the Abramowitz case. According to the witness defendant 
stated that on a Saturday morning after a heavy snow he 
was passing the T Street entrance of the apartment at 16th 
and T Streets when a lady called him and asked him some 
questions about the janitor and asked hin if he would do some 
work for her. He went to her apartmeni with her and w’ent 
into the kitchen, while there he attached her and carried her 
into the front room, laid her on a day bed, choked, and raped 
her. In response to a question by Lieut. Tolson he said he 
took a $20 bill from a black patent leather pocketbook. There 
had been no mention of a $20 bill before, and witness, in fact 
knew nothing of it himself. 

On cross-examination witness testified that he heard de¬ 
fendant say that he and Rose Abramowitz had a conversation 
about waxing floors and he told her he had to go to w^ork at 
the California Kitchen at Connecticut Avenue and N Street 
at 11:00 A. M. According to witness the defendant said the 
conversation took place in the kitchen. 

Edw t ard J. Kelly testified that he was Acting Major of the 
police department and had been 35 years on the force; he saw 
the defendant about 9:30 P. M., August 28th. Neither 
65 the witness nor anyone in his presence made any threats 
or promises to defendant nor was he abused in any man¬ 
ner. Defendant made no complaints as to his physical condi¬ 
tion nor did he seem tired or fatigued. Witness then related 
the statements he heard defendant make at 11:00 P. M., August 
28th relative to the Abramowitz case. Witness said there was 
no mention of the $20 bill until defendant mentioned it, 
and no pictures of the Abramowitz apartment were shown to 
defendant. 

On cross-examination the witness testified that according to 
defendant’s statement Rose Abramowitz told him she could 
not find the janitor. He told her he had to be to work at the 
California Restaurant at 11:00 o’clock. No mention was made 
as to any boxes. The above conversation took place outside of 
the apartment house. When they got upstairs she called his 
attention to the fact that the water in the sink would not run 
off and he suggested she see a plumber. 
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John W. Wise testified that he first saw the defendant on 
August 19 at 10:30 A. M. at 16th and T Streets. Northwest, and 
that he later saw him at No. 12 Precinct about 11:30 A. M. 
Witness stated he noticed no difference in the physical condi¬ 
tion or appearance of the defendant, and that the defendant 
made no complaint of any kind on that date with respect to 
his physical condition, his health, or anything else; that neither 
he nor anyone else in his presence made any threats to the de¬ 
fendant on that particular day. nor made any promises of ajiiy 
kind; that also present with him when he first saw the defend¬ 
ant at 16th and T Streets were Detective Sergeant Felber, Pre¬ 
cinct Detective Caranfa, and Mr. Barney Abramowitz, and tljiat 
Officer Stephens, of No. 12, who had brought the defendant 
from No. 12 Precinct, was also there. So far as witness knew, 
the defendant did not know who Mr. Abramowitz was at any 
time that day when the defendant was in the presence of Mr. 
Abramowitz. The witness was asked to state just what hap¬ 
pened at 16th and T Streets in the defendant’s presence, when 
all of the parties aforementioned were present. Defense coun¬ 
sel objected, and the objection was overruled and an exception 
noted. The witness stated that the above-named o:£- 
66 cers and himself were present, and that he said to the 
defendant, “All right, go ahead and tell us just how this 
thing happened,” and we started in the front entrance on 16th 
Street and he led the way. There we met Lud Williams, the 
colored janitor, who accompanied us, and the defendant led 
the way and went to the second floor to apartment 202. The 
colored janitor unlocked the door. The defendant wa]ked in 
with Officer Stephens back of him, and as the janitor unlocked 
the door Stephens took the handcuffs off of the defendant. De¬ 
fendant stopped in front of apartment 202, and said: “This is 
the apartment.” We went into the kitchen of the apartment 
after the janitor unlocked the door, and the whole apartment 
was unfurnished and unoccupied on this date. The defendant 
led us into the kitchen and said. “This is where she brought njie 
first.” After we got into the kitchen, the defendant stated, 
“She said to me, 'How much would you charge to w’ax t(ie 
floors,’ and I told her that I had to go to work at 11:00 o’clock 
and I wouldn’t have time to do that.” The defendant stated 
“She then asked him to go into the bathroom, she wanted to 
show him a spigot or spigots, one of which was not working 
properly, and was whistling, and the other had too much pres¬ 
sure. And he walked into the bathroom, and she followed hirp, 
and he tried both spigots. He stated, “Then we came back out 
and went into the kitchen, and she turned to the sink and slie 
said to me, ‘How much would you charge to was the floors,’ 
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and the defendant stated, “I grabbed her around the neck, with 
both hands.” Witness stated that he told Lud Williams to 
stand up there where he said she was, and asked the defendant, 
“Now, you show us, on Lud Williams, just how you grabbed 
her,” and the defendant put his right hand to the front of the 
throat, and the left hand to the back, just like that (indicat¬ 
ing), and he said, “I then half carried her and half dragged 
her through the hall into the front room, and when we got inside 
the bed was over in the corner, the northeast corner,” and he 
said, “I laid her on this davenport or bed. There is where I 
fooled with her.” Witness asked him what he meant by that 
language, and he said, “I had intercourse with her. I choked 
her. He right leg was lying off of the couch like on the floor 
when I was doing that.” Witness stated he asked the 
67 defendant, “Did she make any effort to scream or get 
from under you?” He said, “She did some wiggling, she 
did wiggle somewhat, and I had the left hand on the throat, and 
I would press harder, choking her more, when she would do 
that.” He said he took off a pair of pants off of her and laid 
them down. He did not say whether he laid them on the floor 
or the couch. He said, after having intercourse with her he 
gave her one more choke, to make sure she would not holler 
when he was going out, and that he went back into the kitchen 
and carried the pants with him and threw them over on the left 
hand side of the kitchen where there was some junk, as he 
called it. boxes, and so forth, and there is where he picked the 
pocketbook out of a chair, a black leather pocketbook, and took 
a $20 bill out of it, laid it back on the chair, and went back in 
and looked at her and saw she was in the same position that 
she was when he left her, and went out again. He did say that 
before leaving her and walking into the kitchen that he had 
turned her kind of on one side and put her leg on the couch and 
pulled her dress down. Witness asked him if there was any¬ 
thing he noticed about the pants that was not usual, and he said 
they were wet. Witness said, “How do you account for that?” 
He said, “She must have urinated herself while I was choking 
her.” Witness said, “We went out of the apartment then, and 
I asked him to take us the same that he went out on March 8, 
and he went down to the basement and out and went out the 
T Street entrance. He said that was the way he came in on 
March 8 and went out the same way. When he got down to 
the T Street entrance he pointed right on the right hand side 
next to the door, and said: “Here is where the lady was stand¬ 
ing when she called me and I went up to the apartment with 
her.” Witness also asked him if he had ever seen her or known 
her before, and he said “No,” he hadn’t, but after she had been 
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attacked he had seen her picture and name in the newspaper 
and he recognized them as being the same woman as he pad 
attacked in March. Witness stated that by going in the T 
Street entrance to the apartment there would be three flights 
to go up to apartment 202, but by going in the 16th Street 
entrance there would only be two flights. Witness stated 
that defendant also said that just before he got off of 

68 the victim there was a little bubble of blood coming put 
of one corner of her mouth, and he said he wiped it pff, 

he thought he had done it with her pants, but wasn’t positive. 
The defendant demonstrated to the witness where the bed was, 
in the room where he had attacked her, and he said there was 
a dresser on the west side of the room, and there was some 
luggage or suitcases about three feet from the bed, at the soijith 
end of the room. The defendant described the furnishings of 
the kitchen on the date of the attack, and said there was a table 
and a couple of chairs there and some junk, as he called it, over 
against the west wall. Witness asked him if he recalled seeing 
an ironing board, and he thought a minute, and he said, “Yies, 
there was one over here,” and he pointed to the east side of tlhe 
room. Witness stated that while they were up there with tjhe 
defendant no pictures of any kind were shown him, and tlhe 
officers had none with them; that the pictures in connection 
with the case were locked in a cabinet in the Homicide Squad. 
On cross-examination, witness stated that at no time was the 
defendant shown any pictures in connection with the apart¬ 
ment or apartment house in which the attack had occurred. 
Witness stated there were some few people, probably 20 or 25, 
around when the defendant got out of the patrol wagon and 
into the apartment house with the officers. Witness was asked 
if Mr. Abramowitz made any statement or did anything on tpat 
particular morning at the apartment, in the defendant’s pres¬ 
ence, and he said, “No, he said to me on several occasions—he 
nodded his head when the defendant would say where differ¬ 
ent pieces of furniture were, or something like that.” Witness 
stated that the defendant said the money was found in the 
kitchen on a chair, and some junk was setting near the wpst 
wall of the kitchen. 

Defendant’s handcuffs were removed before the party entered 
the apartment. 

Ludwell Williams testified that he was the janitor at the 
apartment house at 16th and T Streets and saw the 

69 defendant there on August 29th. He did not see defend¬ 
ant abused or threatened in any way, nor were arjty 

promises made to him. Witness testified that on that day Ijie 
was present in the Abramowitz apartment and saw defendant 
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reconstruct the crime. Witness stated that he opened the door 
for the officers when the party reached Apt. 202, and the de¬ 
fendant went in; that defendant showed where the lady was 
standing at the time, and what was arranged in the kitchen, 
and he demonstrated on the witness how* he choked the lady. 
Witness then stepped down and demonstrated on one of Gov¬ 
ernment counsel, in front of the jury, how the defendant had 
demonstrated on him. Witness said defendant was taken back 
in the living room, and there was a davenport on the east side, 
and defendant said to the officers that he had laid her on the 
davenport, and he told where everything was arranged in the 
kitchen and in the front room; that the defendant said that 
after he laid her on the davenport he had intercourse with her. 
Witness described certain furnishings in the various rooms, as 
the defendant had described them on that occasion, particu¬ 
larly where the folding bed was. on the north side of the room, 
and certain articles that were in the kitchen. Witness saw no 
pictures of any kind, either in possession of the officers or shown 
the defendant on that particular day. 

On cross-examination the witness testified that the hand¬ 
cuffs were removed from defendant a few’ minutes after the 
party had entered the kitchen of the Abramowitz apartment. 
While in the apartment the defendant said he had placed 
Hose Abramowitz’s shoes under the bed. On redirect examina¬ 
tion the witness said the defendant did not seem to be in pain 
or look tired. 

Horace E. Caranfa testified he saw the defendant at 10:30 
A. M. at the apartment house at 16th and T Streets and later 
at No. 12 Precinct. Neither witness nor any one in his pres¬ 
ence threatened or abused the defendant in any w*ay or do any 
kind of violence to him nor were any promises made to him. 
Witness testified he was present at 16th and T Streets when 
defendant arrived in the patrol wagon. Defendant, hand¬ 
cuffed to Officer Stevens led the way into the building 
70 and to the Abramowitz apartment. Mr. Abramowitz 
was along, but the defendant did not know who he was. 
According to witness the defendant then told the officers that 
Rose Abramowitz, while in the kitchen asked what he would 
charge to wax some floors; he replied he would not have time 
as he had to go to work at 11:00 A. M. He said they then 
went in the bathroom and she asked him if he would look at 
the spigots. One of them was noisy and the other had too 
much pressure on it, and the defendant took us in there and 
turned the spigots on himself and said the pressure was about 
the same as the day he had been there with the woman, but 
the noise was missing. He told here she would have to get 
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a plumber to fix that. The defendant said they then returned 
to the kitchen where he attacked her from the rear, when she 
turned around to the sink. He half carried her and half- 
dragged her into the other room and laid her on the colich. 
He removed her pants and raped her. Her shoes fell off. Ser¬ 
geant Wise asked him if there was any struggle, and he pid 
there was very little, that she was wiggling and squirming, 
trying to get out from under him, and he would press down 
on her throat when she did this, and quiet her; and he said be¬ 
fore he got off the white lady he choked her a little harder to 
make sure she would be unconscious and would not holler when 
he left the apartment; and he said he got off and straightened 
her upon the bed and took her right leg and put it on the 
bed and pulled her clothes down and then picked up her pants 
and went into the kitchen and noticed they were wet. He (was 
asked how he accounted for that, and he lowered his voice land 
said, “I guess she must have urinated herself when I was ch|ok- 
ing her.” The defendant said he went into the kitchen ^nd 
threw the pants on the left side of the room, where the junk 
was, and at this time he found a black patent leather pocket- 
book on the junk or on a rocking chair there, and he took a $20 
bill from the pocketbook. Defendant stated that he had ^een 
the woman’s picture later, in the paper, and recognized her as 
the same woman he had attacked in the apartment. Defend¬ 
ant described the contents of the apartment. According; to 
witness the defendant made the above statement while recon¬ 
structing the crime. According to the witness defendant 
71 said “I had intercourse with her.” Defendant showed 
where he found the black leather pocketbook. Defend¬ 
ant took the party out the T Street entrance and explained 
that was the way he and Rose Abramowitz entered the build¬ 
ing. Defendant said she was standing in the door way. On 
cross-examination the witness testified he believed the hand¬ 
cuffs were removed inside the door of the Abramowitz apart¬ 
ment. 

Richard J. Felber testified that he was present at the apart¬ 
ment house when the defendant arrived on August 29th. Wit¬ 
ness noticed no change in defendant’s appearance. Neither the 
witness nor anyone in his presence made any threats or 
promises to defendant; nor was he abused in any manner. The 
defendant made no complaint about his physical condition or 
about any treatment he had received. Defendant led the way 
to the Abramowitz apartment. Sergeant Wise told the defend¬ 
ant to lead us to the apartment where the assault took pldtce, 
that he had told us about. He went in and stopped in frjDnt 
of apartment 202 and said: “This is the apartment.” Befqre 
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entering the handcuffs were removed. According to the wit¬ 
ness defendant then reconstructed the crime and described the 
contents of the apartment. 

On cross-examination witness testified that defendant indi¬ 
cated a spot about fifteen feet from the T Street entrance as 
the place where Rose Abramowitz was standing when she 
called him. 

Archie W. Stephens testified that he was a member of the 
police force and first saw the defendant about 1: 00 P. M. Au¬ 
gust 28th at police headquarters. Witness, at that time, took 
defendant to No. 12 Precinct. Defendant did not look tired or 
sick and made no complaint about his treatment, or physical 
condition. At 7: 30 A. M. on the 29th the witness saw defend¬ 
ant laying down in his cell, apparently asleep. Feeding time at 
the Precinct is from 7: 00 to 9: 00 A. M. and 5: 00 to 7: 00 P. M. 
There was no change in his physical condition and he made no 
complaint at the Precinct or on his way to the apartment 
house. Defendant was fed about 8:00 A. M. At about 10:15 
A. M. witness took defendant from No. 12 Precinct to the 
Abramowitz apartment, before entering the handcuffs 
72 were removed. According to witness defendant recon¬ 
structed the crime and described the contents of the 
apartment. Witness stated that he had occasion to take the 
defendant the morning of August 29th to 16th and T Streets, 
Northwest, leaving No. 12 Precinct about 10:15 A. M. There 
had been no change in the physical condition or appearance 
of the defendant, nor did he make any complaint at all. Wit¬ 
ness stated it was around 10:30 that they got to the vicinity 
of the apartment house. There witness met Sergeant Wise, 
Felber, and Caranfa, and out in front of the apartment house 
they were joined by the janitor named W’illiams. Wise asked 
the defendant “to lead us the way to the apartment in which 
he committed the crime.” Witness stated he was handcuffed 
to the defendant and the defendant led them to Apt. 202, 
pointed to the door and said that was the door to the apart¬ 
ment. The janitor opened the door and witness released the 
handcuffs from his wrist and left them on defendant’s, and 
“we then entered the apartment,” the defendant leading the 
way. We first went into the kitchen and the defendant was 
asked by Sergeant Wise to explain what happened there. Wit¬ 
ness said that Mrs. Abramowitz had asked him how much he 
would charge to wax the floors and he told her he didn’t have 
time to wax them that day, that he had to be to work at 11:00 
A. M. She then complained to him about the bathroom 
spigots having too much force and whistling, and they went 
to the bathroom and she tried the spigots and the defendant 
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said they had about the same force on the day he was showing 
us but didn’t have the same whistling noise. He then went 
into the kitchen and defendant said the lady had turned to 
the kitchen sink which was on the south side of the kitchen, 
and that time asked “How much did you say you would charge 
for waxing the floors?” It was then he said he came up be¬ 
hind her and attacked her. He demonstrated to us. using 4aid 
Williams as the woman, how he had grabbed and attacked 
her and lifted her up off the floor, carried her and partly dragged 
her into the front room and laid her on the couch in the north¬ 
east corner of the room. He said her shoes dropped off when 
he laid her on the couch and the left leg was lying on the coifich 
and the right one over the side when he attacked her. 
73 He said he also took off her underclothes, and he said 
that she wiggled while he was attacking her and that] he 
held her some more before getting off her to make sure ^he 
wouldn’t make any noise or holler before he could get out of 
the apartment. He also said there were some bubbles of bl<j>od 
coming from her mouth and he took something and wiped the 
blood from her mouth, which he thought was her underclothes. 
He said that after that he kind of lifted her and pushed |ier 
upon the couch and raised the other leg so that both of them 
were on the top of the couch. He said he took the underclothes 
and threw* them in the kitchen behind some junk and he took 
a S20 bill from the pocketbook. He said he went out through 
the basement and out the T Street entrance. 

The defendant described in detail how the apartment vras 
furnished on the day of the attack, although on the particular 
day he was describing the same to the officers the apartment 
then was vacant and unfurnished. 

On cross-examination witness testified that defendant indi¬ 
cated a spot about two or three feet from the entrance, as 
the place where Rose Abramowitz was standing when she called 
him. 

Barney N. Abramowitz testified he saw defendant on the 
morning of the 29th of August in front of the apartment house 
at 16th and T Streets. Defendant did not look tired or si 2 k, 
and he appeared perfectly w*ell and strong and made no com¬ 
plaints of any kind. Witness stated that defendant did riot 
know at any time that day who he, Mr. Abramowitz, was, so far 
as he knew’. Neither witness nor anyone in his presence made 
any threats or promises to defendant or abused him in any way. 
According to witness defendant led the party to apartment 202 
which was the one formerly occupied by the witness and his wife, 
Rose Abramowitz. The handcuffs were removed. Defendant 
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led the party into the apartment, and cccording to witness, 
reconstructed the crime and described the contents of the apart¬ 
ment. Witness stated he met the officers in frint of the apart¬ 
ment house and the defendant was handcuffed to Officer Ste¬ 
phens. Sergeant Wise told the defendant to lead us up to the 
apartment. The defendant led off, leading Officer Stephens 
with him, and we followed closely after. We went in the 16th 
Street entrance, and he led us directly to Apartment 202 
74 and said: “This is it.” The janitor, Lud Williams, was 
present and he opened the door of the apartment and 
the handcuffs were taken off defendant at the apartment door, 
and he led us into the kitchen. The witness stated there was no 
doubt but what the apartment, into which the defendant en¬ 
tered with the officers and himself that day, and in which he 
had found his wife dead, was in the District of Columbia. De¬ 
fendant then led us into the kitchen and he said that he had 
followed witness’ wife into the kitchen; that she had asked him 
to do some work, moving what he called some junk, a pile of 
boxes; and the defendant said she also asked him what he would 
charge to wax the floors and also asked him about the spigots in 
the bathroom and that she went into the bathroom and the de¬ 
fendant led us into the bathroom as he had followed her, and he 
said she had asked him if he could fix the spigots and he said 
“No.” Witness said the defendant stated witness’s wife had 
gone back into the kitchen and had just turned toward the sink 
and he grabbed her around the neck from the right, just from 
the right and from behind a little bit, and that he had choked 
her and dragged her into the front room, to the bedroom, and 
put her on the bed there, and that he continued to choke her, 
and that he had assaulted her, and he said that her house slip¬ 
pers had fallen and that during the time he had intercourse with 
her she would struggle a little bit and he would immediately 
choke her a little more with his left hand. He said he had his 
left hand on her throat and held on to the bed with his right 
hand. He szad that when he was through he pushed her up on 
the bed a little and turned her over on her left side and put her 
right leg over her left, and her right arm over her side; that he 
choked her a little more to be sure that she wouldn’t make any 
noise, and that he went into the kitchen and took a $20 bill 
from a pocketbook; that he went back, then, and looked at the 
woman again before he went out and left the apartment by the 
T Street entrance and went to the laundry to get some shirts. 
Witness stated that the defendant also said he had removed the 
woman’s panties, that they were wet, and that he had taken 
them into the kitchen and thrown them near some boxes. 
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75 The defendant told, also, the officers and the witness at 
that time, that he remembered reading about the case in 

the papers and seeing the witness’s wife’s picture in the papers 
at that time. Witness stated the defendant pointed out where 
the bed where he had attacked the woman and showed where 
the folding cot was standing next to it, and where the cxesser 
was; and he remembered the suitcases and other things that 
were at the foot of the bed. The defendant stated that the place 
looked as though someone had just moved in and not gotten 
the place completely furnished. At the time the defendant was 
telling all this to the officers and to the witness the platpe was 
completely vacant. Defendant also pointed out where the 
rocking chair was, just inside the door, in the kitchen; where the 
boxes were, in the corner to the left, and he told about the tables 
and chairs. He said he was not sure but he believed thp,t the 
ironing board was “over there,” and he pointed out the position 
of the ironing board; and he also said that the dishes were piled 
on the sink. Witness stated that none of the officers hald any 
pictures, nor did he, of the apartment or of the furnishings of 
the apartment during the re-enactment of the crime by the 
defendant. Witness also said that no one stated or suggested 
to the defendant how the apartment was furnished on tylarch 
8th. Witness stated that as the defendant outlined thfe fur¬ 
nishings of the apartment as of March 8th was the exact way in 
which it was furnished. Witness stated that he found his wife’s 
body in the exact position in which defendant said he had left 
it. Witness also stated that there was nothing about the, man¬ 
ner in which the defendant told his story to the officers and him¬ 
self on this day, nor anything about it, that indicated he w^s not 
telling the truth; that the defendant appeared to be tellihg the 
whole story and was perfectly calm. 

John W. Wise testified that after leaving the apartment 
after the re-enactment see le he went to No. 12 Precinct. At 
this point the jury was excused and the Court read defendant’s 
confession and questioned the witness as to the circumstances 
surrounding the signing of the confession. Witness testified, 
in the absence of the jury, that defendant read the confes¬ 
sion before signing; he did not seem tired or fatigu&d, no 

76 threats or promises were made and defendant signed it 
voluntarily. The Court overruled defense counsel’s ob¬ 
jection of admission of the confession and allowed exception. 
The jury was returned and witness continued his testimony in 
their presence. Witness testified that he and Mr. Abrambwitz, 
Sgt. Felber, and Detective Caranfa were present at No. 12 
precinct about 11:30 A. M. on the 29th of August with d^fend- 
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ant. Defendant took a sandwich out of his pocket and asked 
for something to drink. Sgt. Felber got him a bottle of soft 
drink which he drank with the sandwich. Witness advised 
defendant of his legal rights and requested him to make a 
statement to be taken down on a typewriter. Witness stated 
to the defendant, Jarvis Catoe, that he was held on account 
of the death of Rose Abramowitz, white, age 29, who came to, 
her death March 8, about 1:55 P. M. from the results of in¬ 
juries inflicted by him before her death, and asked the defendant 
to make a complete statement so that it could be taken down 
in typewritten form; “but before doing so.” witness stated that 
he told the defendant, “I care to advise you that any statements 
you make now will be used in court if it become necessary”; 
and also first told him that the statements must be freely and 
voluntarily on his part. The defendant was also asked if he 
cared to make a statement under those conditions and he said: 
“I want to tell the truth about the whole thing.” No one threats 
ened or abused the defendant or promised him anything. Wit¬ 
ness noticed no change in defendant’s appearance. Witness 
stated that neither he nor Mr. Abramowitz or anyone else 
promised the defendant anything if he made this particular 
statement, nor did he make any bargain with him whatsoever 
in connection with case, or bargain of any kind. Witness 
stated that during the time the defendant was making his 
statement he noticed no change in his physical condition or 
appearance, nor did he make any complaint, stating that he 
was ill or was sick or had been abused by the police or anyone 
else. Witness stated that he asked him then to begin and 
tell us the whole thing from start to finish, and he started off 
by saying it was the morning after the heavy snow, Saturday 
morning, and he wasn’t sure of the exact date. Wit¬ 
ness asked him if a calendar would help him out and 
77 he said he thought it would. Detective Felber took a 
calendar off the wall, and the defendant said he knew 
it was in March but he was not sure of the Saturday but that 
it was near the 1st; and after looking on the calendar at the 
“1st” and “Sth” of March which dates fell on a Saturday, the 
defendant said it was the 8th of March. Detective Caranfa 
took every word the defendant said down on the typewriter. 
The typewriter was there and the blank paper was in it at 
the time. Witness stated that he was sitting in such a posi¬ 
tion so that he could watch the words as Caranfa was writing 
them. It took about an hour and fifteen or thirty minutes to 
finish the statement. The defendant then read the statement 
and said it was correct and signed it. Witness stated defend- 
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ant said he had a 9th Grade education in one of the Carolina 
States and that he went to night school some here. Witnesjs 
stated that defendant was handed first the first three sheets 
of the statement which he read thena and that he read dowit 
to and including the last line on fourth sheet while it was in the 
typewriter. After that the witness stated that he asked threi 
or four more questions which the defendant answered and that 
the fourth sheet was taken from the typewriter and the defend ¬ 
ant read the last questions that had been asked. The defend ¬ 
ant was asked if the whole thing was a true statement anq 
correct and he said that it was. The defendant then signed 
the statement, and the others, including witness, signed as 
witnesses. Defendant gave his statement and Detective Car{ 
anfa wrote it on the typewriter. The defendant read it and 
signed. Defendant was shown Government Exhibits 4 and fi 
which were the housedress and slip the deceased had on when 
her body was found. The witness identified Government, 
Exhibit 23 as the confession. 

On cross-examination witness testified that he advised de¬ 
fendant for the first time of his legal rights at about 11:30 
A. M. on the 29th at No. 12 Precinct. It took about iy 4 to 
1M> hours to prepare defendant’s confession. Defendant read 
the first three pages before the fourth was completed; he read 
the fourth while it was in the typewriter. He read the fourth 
page again after it was removed from the machine. 

James E. Bobo testified that he was a Captain in the Police 
Department and went to the Abramowitz apartment 
78 March 8th, 1941, and there saw the body of Rose Abram¬ 
owitz. Witness allowed no one except the coroner to 
touch her body. Witness was the Captain in charge of the 
Precinct in which the body was found, and upon arriving at 
the apartment where the body was, found two members of the 
uniformed force there, Officers Nowden and Reed. At that 
time he was informed that Dr. Ripley had been there. The 
witness believes it was around 2 o’clock when he got there. 
Witness closed the door as soon as he found the woman was 
dead and allowed no one else to go into the room until the 
Homicide Squad and the Coroner got there. Witness remem¬ 
bers Lieutenant Darnell coming later on while he was there. 

Horace E. Caranfa testified that he saw the defendant at 
No. 12 Precinct at about 11:15 A. M. August 29th. Witness 
saw no change in defendant’s appearance. Neither witness 
nor anyone in his presence threatened or abused the defendant. 
No promises were made to defendant and he made no com¬ 
plaint as to his condition. Witness stated that before taking 
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the statement defendant ate a sandwich and drank some soda 
water. Witness typed defendant’s statement as he gave it. 
Witness typed the words exactly as defendant spoke them. 
It took about an hour to get the statement. The defendant 
was handed three pages of the statement which he read; he 
read the fourth page while it was in the typewriter and re-read 
it after it was removed. While the fourth sheet was in the 
typewriter and the defendant had read it, Sergeant Wise asked 
him some additional questions, asked him whether he read 
his statement and found it to be true and correct, and also 
asked him if there were any changes, and the witness put in 
any additional questions and and any changes; and, then, 
defendant was given the fourth sheet, it being taken out of 
the typewriter, and he read the rest and he signed all four 
sheets. Defendant apparently read the statement and said 
he did not wish to make any changes. He then signed all 
four pages. Defendant said he had a 9th Grade education 
plus some night school work. The taking of the statement 
was delayed for about fifteen minutes during which time the 
defendant ate a sandwich and drank a soft drink. 

Witness did not recall defendant signing any papers 
79 other than the four page statement. After defendant 
signed his signature was witnessed by Mr. Abramowitz, 
Sgts. Felber and Wise, and the witness. Two typographical 
errors were corrected prior to defendant’s signing. Witness 
identified Govt. Exhibit 23 as the statement defendant signed. 

On cross-examination witness testified the statement was 
not read to defendant. 

Richard J. Felber testified that he was present at No. 12 
Precinct at about 11:30 P. M. on the 29th when defendant 
made his statement. Neither the witness nor anyone in his 
presence threatened or abused the defendant in any way, nor 
were any promises made to him. Witness noticed no change 
in defendant’s appearance; defendant gave no indication that 
he had any pain. Witness saw defendant take a sandwich 
from his pocket and ask for something to drink. A few min¬ 
utes later on an officer brought a bottle of Pepsi-Cola which de¬ 
fendant drank. After he had eaten, Sgt. Wise asked if he 
wished to make a statement and the defendant said “Yes.” 
Defendant was advised of his constitutional rights and told 
anything he said might be used against him at his trial. He 
was asked if he wanted to make a statement, and he said: 
“Yes.” Defendant related the statement and it was taken 
down on a typewriter. He read it and said he did not care to 
make any changes. Defendant signed each page of the con- 
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fession and his signature was witnessed by the witness. De¬ 
fendant did and said nothing to indicate the statement was no t 
voluntary and truthful. 

On cross-examination the witness testified that the state]* 
ment was not read to defendant. Defendant looked at the firs'; 
three pages for five to ten minutes and seemed to be reading 
them. A few minutes later he apparently read the fourth sheet 
while it was in the typewriter. After he had thus read th^ 
fourth page some more wanting was put on it. Defendant was 
then given the complete statement which he signed apparently 
without reading again. 

The witness testified that the defendant signed no other 
papers at that time. 

SO Barney N. Abramowitz testified that he was present 
at No. 12 Precinct when defendant made his statement 
Neither the witness nor anyone in his presence threatened or 
abused the defendant in any manner. Defendant’s appear-] 
ance seemed normal and unchanged. Defendant made nd 
complaint of any kind and his physical condition seemeq 
normal. Witness saw defendant take a couple of sandwiches 
from his pockets and ask for something to drink. An officer] 
brought him a bottle of soft drink. After eating he began 
to make his statement which was taken down on the type¬ 
writer. While giving the statement defendant identified cer¬ 
tain articles of clothing as belonging to Rose Abramowitz. De¬ 
fendant read the statement, the fourth page while it was in 
the typewriter, and said he did not care to make any changes. 
Defendant signed the statement which was the only papers 
he was given to sign. Defendant’s statement was offered and 
accepted in evidence as Government Exhibit 23. Defense 
counsel objected and exception allowed. The questions and 
answers on the fourth page of the statement were read to wit¬ 
ness and he testified that he heard the defendant make those 
answers. Defense counsel objected to the reading of the 
fourth page and exception was allowed. Government exhibit 
23 was then read in its entirety to the jury and then examined 
by the jury. 

On cross-examination witness testified that defendant had 
the statement for about ten minutes to read. Certain typo¬ 
graphical errors were corrected prior to that time. 

At this point in the trial counsel announced that they stipu¬ 
lated that on March 8th, 1941, the defendant actually worked 
at the California Kitchen from 11:00 A. M. to 6:00 P. M. 
Government Exhibits 3, 4, 5, 6, and 22 were admitted in evi¬ 
dence without objection. The Government rested its case 
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The Court then asked counsel, out of an abundance of caution, 
to go through the exhibits and see if there were any objection 
to any of them other than Exhibit 23. The first two were pic¬ 
tures taken by Dr. Rosenberg of the body of the deceased. Mr. 
Shea said: “No; I don’t object to those.” Government’s Ex¬ 
hibit No. 3 was the couch cover and Mr. Shea, defense counsel 
stated there was no objection to that. No. 4, the Court 
81 was told by Government counsel, was the dress; and Mr. 

Shea stated there was no objection to that being re¬ 
ceived. The Court was informed that Government Exhibits 
Nos. 5 and 6 were the panties and the undergarment, and Mr. 
Shea stated there was no objection to those. The Court was 
informed that Exhibits 7 to 20. inclusive, were pictures, and 
counsel for the defense, Mr. Shea, stated there was no objec¬ 
tion to any of those. Exhibit No. 21 was the defendant’s work 
card, and No. 22 was the diagram of the apartment drawn by 
Detective Caranfa as the defendant described where the vari¬ 
ous furnishings were as of the day of the attack, Mr. Shea stated 
that lie had no objection to those two being received. Exhibit 
No. 23, the Court was informed, was the defedant’s written 
statement or confession, and the Court stated that he under¬ 
stood that that had been objected to but that it had been re¬ 
ceived over the objection of the defendant’s counsel and that 
an exception had been noted by and for the defendant to the 
action of the Court in this respect. The Government then 
rested. Counsel for the defendant then made an opening 
statement on his behalf and called as his first witness Donald 
R. Rinehart. 

Donald R. Rinehart testified, as a defense witness, that 
he was the manager of the California Kitchen where defend¬ 
ant was employed on March 8th, 1941. Defendant was em¬ 
ployed on Saturday, March 8th between 11:00 A. M. and 6:00 
P. M. Witness also said he had seen people come to work 
at five minutes to 11:00 and be on duty at 11:00 A. M. Wit¬ 
ness testified that employees had to wear special articles of 
clothing and a dressing room was provided. He identified 
defense exhibit 1 as a receipt for a check which defendant 
received as salary for the week ending March 8th. He iden¬ 
tified Government Exhibit 21 as a time sheet but said he 
could not be certain that defendant had actually worked from 
11:00 to 6:00 that day. Witness saw no reason in the world 
why the defendant was not there because of the work record 
which indicated it, ‘and we are not paying them for time that 
they are not there.’ Witness testified that employees were 
sup])osed to, but did not always, eat prior to reporting for 
duty. 




JARVIS T. R. CATOE VS. UNITED STATES 


69 


Jarvis T. R. Catoe testified in his own behalf that h)e was 
35 years of age and was born in South Carolina and 

82 lived there until he was 11 years old. He lived in the 
District of Columbia since 1924 or 1925. On March 

18th, 1941, he was living at 1730 U Street, Northwest and 
working at the California Kitchen at Connecticut Avenue and 
N Street. He testified that he would get to work at about 
10:15 A. M., change clothes and eat and start work at 11:00 
A. M. On March 8th, 1941, his car was not available apd he 
had to walk to work, arriving there at about 10:15 A. ML On 
August 28th, 1941, he was living at 1704 Swann Street NW., 
and he was very ill from gonorrhoea and had been for more 
than a week. On the 27th he had eaten a light dinner and 
gone to bed about 8:00 P. M. He slept little howevejr and 
was in very much pain, the pain became particularly bad on 
urination. At about 8:30 A. M. on the 28th he left his pouse 
to go to a drug store for medicine and was arrested b^ two 
carloads of police officers. He had not had breakfast at that 
time. After the arrest he was taken back to his roonji and 
the room was searched. He was then taken to Police Head¬ 
quarters and questioned by six or seven officers until 12 M. 
or 1:00 P. M. He was then taken to No. 12 Precinct and 
placed in a cell with a police officer on guard outside; that 
guard remained at all times. While at No. 12 Precinct he 
was talked to by various officers. He was returned to Police 
Headquarters shortly after 4:00 P. M. At that time he! was 
tired and weak and suffered from lack of sleep. There] was 
nothing to sleep on at No. 12 Precinct. He said “You £an’t 
sleep on cold iron—no mattress, and nothing to sleep on.” 
He was talked to at Police Headquarters and then placed in 
the line-up and then taken to the office of the Homicide Scjuad. 
Five, seven, or eight officers were present there, different Jones 
went in and out. He would be questioned by one group for 
a while and then another would take its place and continue 
the questioning. He remained there and was questioned con¬ 
tinuously until 1:00 A. M. or 1:30 A. M. During the time 
he was there he obtained no sleep. He testified he staydd at 
Police Headquarters until 4:30 A. M. He was questioned by 
Wise, Tolson, and Felber. During the questioning Sgt. Wise 
asked him what he knew about the case at 16th and T Streets. 
He replied that he knew nothing. Witness said he read the 
paper every morning and evening. Sgt. Wise said, 

83 “Catoe, you might as well come clean with us.” De¬ 
fendant testified that Sgt. Wise pounded on his head 

with a blackjack and shoved him with his fist; at the sgme 
time saying “You know God damned well you did it.” De- 
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tective Tolson shoved defendant and Mr. Felber kicked his 
leg. The chair in which defendant was sitting was knocked 
over and his arms held and feet twisted. Sgt. Wise grasped 
defendant’s testicles and defendant said he would sign any¬ 
thing. Witness testified that at that time someone was eaves¬ 
dropping at the door. At about 4:30 A. M. on the 29th the 
defendant was taken to No. 12 Precinct. Later on the 29th 
he was taken to 16th and T Streets. A crowd of people were 
there and a few yelled at defendant. At that time defendant 
was handcuffed to and led by a police officer. He was taken 
in an apartment, the number of which he did not know. The 
handcuffs were removed from the officer and asked “Where 
was the $20 bill you took out of the pocketbook.” Defendant 
testified that Sgt. Wise had mentioned the $20 bill on the 
evening of the 28th. In the apartment Sgt. Wise pointed 
to a spot and said “Did you take the $20 bill out of a black 
patent leather pocketbook that was left over there.” Defend¬ 
ant testified that he attempted to say no and Mr. Abramowitz 
made a break for him and defendant answered “yes.” After 
that, according to defendant, he-answered “yes” to each ques¬ 
tion asked. Defendant was then returned to No. 12 Precinct. 
Defendant looked at Govt. Exhibit 23 and said his signatures 
thereon were genuine. He testified the pages were blank when 
he signed, with the exception of some “Top-writing” on page 
one. All the papers were signed at Police Headquarters. He 
signed different papers at different times, none of which did he 
read. Defendant was then handed Govt. Exhibit 23 and asked 
to read it. He replied there were some words he could not make 
out or know the meaning of. He testified he could not make 
out or know the meaning of the following words in his state¬ 
ment: “Voluntary,” (witness asked if that didn’t mean like 
you signed something which is something of your own free 
will); “spiggots”, “whistled” (which he pronounced “wispul”), 
“pocketbook” which he understood to mean a clothes 
pocket), “intercourse” (which defendant pronounced “in¬ 
struction”), “entering” (which he pronounced “interest”); 

“urinated” (which he apparently confused with hesi- 
84 tated); “unconscious” (which he did not understand); 

“condition” (which he apparently confused with “con¬ 
tention”) ; “position” (which he pronounced “position”); 
“penis” (which he confused with “pants”); “bothering” (which 
he understood to mean boastful). The defendant testified he 
knew the meaning of “uderskirt” but did not know the mean¬ 
ing of underskirt, “step-ins,” as it appears on page 3 of the 
confession. He apparently did not know a period from a 
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semi-colon. Defendant understood “brassiere” to be “btass 
ear,” “a piece of brass that sets on a vessel.” Defendant ap¬ 
parently understood “hollering” to be “hauling.” Defendant 
apparently did not know the meaning of the words “sexual 
intercourse.” He referred to it as “sexual instruction.” He 
referred to “assault” as “ascalet” a word he did not know the 
meaning of. He could not pronounce and did not know the 
meaning of “identification.” He defined “describe” as mean¬ 
ing to scrub floors. He referred “education” as “identicu”; 
he did not know the meaning. He did not know the meaning 
of “correction.” “desire,” “voluntarily,” “assaulted,” and 
“recognized.” 

Defendant testified that he had gone to the fifth grade in 
school in South Carolina and had had two weeks at n^ght 
school at 10th and U Streets, Northwest, in Washington. At 
about 9:30 P. M., August 30th, the defendant was taker to 
the office of Dr. MacDonald where he was given a complete 
physical examination. Eight or nine detectives were also 
in the room. Defendant testified that when Dr. MacDonald 
asked how the police had treated him he replied “They treated 
me fine.” “If I didn’t do that I don’t know what w/iculd 
have happened.” He testified that he had told Dr. MacDor aid 
that he had made a statement in the Abramowitz case; that 
the police had told him “to come clean.” According to de¬ 
fendant he said “If I hadn’t, I don’t know what would hjave 
happened.” Defendant testified he wanted to tell Dr. Mac¬ 
Donald what had happened to him but the detectives v^ere 
watching and he was afraid. He testified he was not allojved 
to communicate with anyone until “after they got everything 
they wanted.” He saw his brother John at Headquarter^ at 
about 11:00 A. M. on August 31st. Defendant testified he 
had worked with the police force and was afraid of them. 

He testified “Well, when they ask you and they want 
So you to come clean, and they ask you something, (and 
they are going to drill you, I know what they usually 
give them.” Defendant denied that he raped or killed Rose 
Abramowitz or was in the apartment prior to August 28th, or 
that he ever had a foot in there in his life prior to being taken 
there by the police on the day he allegedly re-enacted the 
attack. 

On cross-examination defendant testified that the pills, he 
was about to buy when arrested cost 75 cents a dozen and he 
was going to buy one-half a dozen and that he had a one-dc(llar 
bill and 21 cents in change when arrested; that while he was 
being questioned at Police Headquarters on the evening of the 
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28th someone held something hard against his back. It ’id not 
hurt but made him nervous. In the absence of the jury the 
Court instructed the defendant to only tell about being ques¬ 
tioned on this particular case on trial and the defendant said 
he understood the Court’s admonition. Following return of 
jury witness testified that during that questioning he was in a 
dizzy state, almost senseless and pretty sick. He testified he 
had had no doctor during the week prior to his arrest. Defend¬ 
ant testified Sgt, Wise grabbed him while he was on the floor 
after being thrown out of the chair. He had not been asked to 
sign a confession prior to the time Sgt. Wise grabbed him. De¬ 
fendant testified when Sgt. Wise grabbed him, he, the defendant, 
scremaed “I did it. I’ll sign, I’ll sign anything.” Defendant 
then testified that while Sgt;, Wise had him on the floor, but 
prior to the time he grabbed him, he asked him if he would be 
willing to sign a written confession. Sgt. Wise told defendant 
that “We will take you in this room and put you through the 
third-degree and put electricity to you.” Defendant could not 
place the time of that threat. Defendant admitted he had told 
everyone that the police treated him fine; however, he made 
those statements under police pressure. Defendant testified 
that his brother John visited him at Police Headquarters. 
While John was there Sgt. Tolson said “Haven’t we been treat¬ 
ing you fine, Jarvis?” Defendant winked at John and said 
“yes.” Witness was asked if he ever told anybody that he was 
in Rose Abramowitz’s apartment on March 8th, 1941, and he 
answered that he didn’t remember. Witness was asked 
86 if he ever referred to a man named “Tierney,” and he an¬ 

swered “Yes, in New York. He used to be here some¬ 
times,” and that he, the defendant, knew him from the Cali¬ 
fornia Kitchen where he sometimes ate. At this point of the 
trial the defendant was asked if he had not made certain state¬ 
ments before answer the Court excused the jury and it was 
disclosed that two mental examinations were made of defend¬ 
ant by a body of four doctors. Two doctors chosen by, and 
representing, each side. The defendant was alleged to have 
made certain statements to those doctors. The Court then 
asked for testimony to determine whether those statements 
were admissible in evidence. 

Dr. John E. Lind testified in the absence of the jury that he 
and Dr. Simond, both being on the staff of St. Elizabeths Hospi¬ 
tal, Washington, D. C., Dr. Lind being in charge of the criminal 
insane department, of that institution, representing the Gov¬ 
ernment and Drs. Foxwell and Evans, representing the defend¬ 
ant examined him in the District Jail on September 29th. Wit- 
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ness stated that the four doctors met in the rotunda of the jail 
and sat around a table with him. The defendant Catoe was 
brought in and Dr. Simond introduced each of the fou(* by 
name; and, the, witness explained to the defendant Catoe that 
Dr. Simond and he had been sent there by the District Attor¬ 
ney’s office and that Drs. Foxwell and Evans had been sent by 
defense counsel, “and that we might go on the stand and testify 
at his trial as to anything which he said; that he was at liberty 
to, if he did not wish to do so, not to answer any questions, but 
that the doctors for the defense were sent there by his bwn 
lawyers, and we understood that the attorneys for the defense 
agreed to us coming up also and also examining him. Catoe,” 
the defendant, “seemed to understand that and talked quite 
freely to us.” Witness was asked if there were any other times 
during the first examination when he made the statement or 
anything in substance like it, and he replied: “I did not repeat 
that entire statement, but on several occasions I would say 
something to this effect: “Now, remember, you don’t have to 
answer this question, if you don’t want to, but I would like to 
know so and so.” At the examination on September 29th] the 
defendant denied he knew anything about the Abra^no- 
87 witz case and said the defendant was asked whether he 
had not admitted to murdering Mrs. Abramowitz ^.nd 
committing rape on her and he said, as he said of the other dase, 
that he had signed certain papers and that they accused hirb of 
these things but that he had not done them and that he kas 
forced to sign these papers, had never seen Mrs. Abramowitz 
and had never been in her apartment and did not know anything 
about it. The defendant mentioned a Mr. Jimmy and a Mr. 
Tierney, two white men he had met at the California kitchen. 
Their names were mentioned by the defendant on the first visit 
of the doctors in connection with another case. The witness 
knew nothing about Mr. Tierney prior to that time. The same 
doctors examined the defendant on October 6th and at t|hat 
time the witness asked defendant if he wished to make the same 
statement. The defendant said “Well, I might as well tell you 
the truth about that.” The defendant then related that on the 
morning of March 8th a Mr. Tierney asked him to drive him 
some place that he had a date of some kind and he understood 
it was a date with a woman and something of a sexual nature, 
and the defendant agreed. He drove Mr. Tierney to the 1500 
block of T Street NW. Mr. Tierney told him to wait. About 
half an hour later Mr. Tierney returned and told defendant he 
had a woman drugged in an apartment. He indicated a camera 
in the car and asked defendant to carry it up to the apartment 
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so some nude pictures could be made. Defendant went to the 
Abramowitz apartment, taking the camera to the apartment, 
and when we got in Mr. Tierney took the camera and asked him 
if he would like a drink of water, and her, the defendant, said 
“Yes”; and the defendant went to the kitchen and got a drink 
and Tierney went to the bedroom and the door was ajar, and 
the defendant glanced in and saw a part of a body of a white 
woman and the bed spreads were pulled down almost to her 
feet, and her garments were pulled almost to her neck, and he 
couldn’t see her head or face but glanced in and passed by, and 
Mr. Tierney told him to return to the car, which he did. Mr. 
Tierney returned to the car a few’ minutes later. Sometime 
later, in New York, defendant saw the pictures Mr. Tierney had 
taken and recognized the woman. Defendant told the witness 
that it was due to that visit that he was able to describe 
88 the contents of the Abramowitz apartment to the police. 

Witness stated that the doctors found the defendant of 
sound mind as of the two dates on which they examined him. 
Witness stated that four doctors discussed before they examined 
the defendant whether there would be a joint report, and Drs. 
Foxwell and Evans told the Government doctors that they de¬ 
sired to examine with us, and they wished the w’hole thing to be 
made in unison, and if there were any marked differences of 
opinion they w’ould send in a separate report; and if not, a joint 
report would be made, w r hich w’as done. Witness asked defend¬ 
ant if he had read about the Abramowitz murder and he didn’t 
know this w’as the same woman, and the defendant said he sup¬ 
posed it was. He told the witness he was afraid of getting in 
trouble if he reported the matter to the police. 

On cross-examination the witness testified that when the 
doctors first visited the defendant he seemed a little bit appre¬ 
hensive and said, “Where are the papers you want me to sign?” 
The defendant told them he thought they were detectives. A 
few’ minutes later defendant said “Where are the papers? I’ll 
sign them.” The doctors, according to witness, asked w’hy he 
was willing to sign papers and he replied “I w r as afraid you w’ould 
beat me up if I did not.” The witness testified he had seen a 
copy of the paper entitled “Confidential Memorandum in re: 
Jarvis R. T. Catoe” w’hich was handed him by defense counsel 
prior to the first examination of the defendant; that the de¬ 
fendant’s doctors showed it to the Government doctors and w’e 
read it over. The defendant’s doctors gave us a copy of it and 
we gave them a copy of our report on our examination. Witness 
also said the defendant seemed to thoroughly understand that 
the witness might use anything that the defendant said, in court. 
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The witness testified that he knew nothing of Mr. Tierney ex¬ 
cept what defendant had told him and had no prior knowledge 
of him before talking to defendant. 

89 Alexander Simon testified, in the absence of the jury, 
that he, the senior medical officer at St. Elizabeths hos¬ 
pital, was present with Drs. Lind, Foxwell, and Evans when 
they examined the defendant. Defendant was told that the 
witness and Dr. Lind were representing the Government, that 
his statement might be used against him; and that he did not 
have to answer the questions, and that whatever he told us we 
may, we would have to, perhaps, state in Court about it. The 
defendant was told on several occasions he didn’t have to an¬ 
swer any questions if he didn’t want to. At the examination 
on September 29th the defendant denied knowledge of the 
Abramowitz case and said his confession was forced; at the first 
examination the defendant mentioned a Mr. Tierney in con¬ 
nection with another case. At a later date, namely, the occa¬ 
sion of the second examination on October 6th, the same doc¬ 
tors were present and examined the defendant, and he was told 
he didn’t have to answer any questions unless he wanted to, 
and the defendant, when asked about the Abramowitz case ^aid, 
“I might as well tell you the truth.” According to witness, the 
defendant then related the story about taking Mr. Tierney to 
the 1500 block of T Street and taking the camera to the Abram¬ 
owitz apartment and seeing Rose Abramowitz there. The wit¬ 
ness stated that the defendant said that Mr. Jimmy had sho wed 
him some pictures of the woman later in New York anc he 
recognized them, and that the police showed him some nhat 
looked exactly the same. Witness testified he saw a copy of 
“Confidential memorandum in re: Jarvis R. T. Catoe” during 
the examination of defendant on September 29th, and was per¬ 
mitted the use of it. Witness knew the memorandum had been 
prepared by defense counsel and had use of it while examining 
defendant. The witness was not certain if the name of jMr. 
Tierney was mentioned first by Dr. Foxwell or the defendant, 
his best recollection was that it was the defendant. Witness 
examined his notes and stated that the defendant mentioned 
the 865,000 and the trip to New York and Mr. Tierney on the 
occasion of the first examination. Witness testified that de¬ 
fendant had had a spinal puncture a few days prior to the 
examination on October 6th. Such a puncture might give a 

man a severe headache for a few days, but the witness 

90 had never found a man to be confused or have difficulty 
in thinking therefrom. 

On redirect examination the witness denied he had had any 
information that Mr. Tierney was connected with the Abralno- 
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witz case until so informed by the defendant. Witness stated 
that all of the doctors were surprised when the defendant men¬ 
tioned about Tierney being connected with the Abramowitz 
case. Witness recalled, on the first occasion, telling the de¬ 
fendant anything he said might have to be told in court by 
witness; and recalled that on the second occasion the defend¬ 
ant was told he didn’t have to answer any questions he was 
asked unless he wanted to. Witness stated to the Court that 
he felt that any statements made by defendant to the examin¬ 
ing doctors w’ere not given as ordinary conversation of a patient 
to a doctor. In response to questioning by the Court the wit¬ 
ness testified the defendant was in condition to understand 
what the doctors were talking about. 

The Court then ruled that the statements made by defend¬ 
ant to the doctors were not privileged and should be admitted 
in evidence. Defense counsel were allowed exception. The 
Court stated, “I shall admit the evidence. It seems to me to 
be made clear that it was not under conditions that obtain 
between a patient and a physician that is attending him or 
examining him where the confidential relationship is assumed. 
It looks to me to have been made expressly clear to the con¬ 
trary, and, under these circumstances. I don’t feel that the 
statute here involved makes it privileged in character.” 

The jury returned, and the cross-examination of the defend¬ 
ant continued. 

Defendant denied he was in the Abramowitz apartment on 
March 8th, 1941, or that he had told anyone he had been. De¬ 
fendant was asked if he had not told Dr. Lind and Dr. Simond, 
who were called to the courtroom door so that defendant might 
see and identify them and know who Government counsel re¬ 
ferred to, that he had been in the Abramowitz apartment on 
March 8th, 1941. Defense objected and was allowed exception. 

Defendant’s response was, “I don’t know.” Defense 
91 counsel announced a blanket objection to all questions 
on that subject. The objection was overruled and excep¬ 
tion granted. Defendant was asked if he ever told those two 
gentlemen that he was in the apartment of Rose Abramowitz, 
No. 202, on the morning of March 8th, 1941, and he answered: 
“I don’t know.” He was asked, again: “Isn’t it a fact that you 
told them you were there, Catoe?” And he answered: “I don’t 
know.” He was again asked: “Did you tell those two gentle¬ 
men that just stepped into the room that on March 8th you 
were in Rose Abramowitz’s apartment with a Mr. Tierney?” 
And he answered: “I don’t know.” He was asked: “You don’t 
know whether you told them or not?” And he answered: “No, 
sir.” With reference to the last question and answer, he was 
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asked: “Did you say you don’t know?” And the defendant 
answered: “I don’t know.” He was asked if he told the two 
doctors that he picked up Mr. Tierney in his automobile and 
parked his car on T Street between 15th and 16th Street^ on 
the morning of March 8th, 1941, and he answered: “I didn’t 
have any automobile.” He was then asked: “Did you tell the 
doctors that?” And he answered: “I don’t know.” The de¬ 
fendant was then asked: “Did you tell the doctors who came 
to the door that Mr. Tierney asked you to carry a earner^, up 
from your car into the apartment at 16th and T Streets?” And 
he answered, “I don’t remember.” The witness was again 
asked: “Did you tell those two gentlemen that you carried a 
camera up to that apartment?” And he answered: “I told you 
three times I don’t know.” The defendant was then asked: 
“Did you tell those two gentlemen that you could see in through 
the door the nude body of a woman lying on a couch?” A.nd 
he answered: “I don’t know; I don’t remember.” The witjness 
stated the doctors looked like the men who talked to him at the 
District Jail during the examinations in question. He was ihen 
asked again if he didn’t tell them that he and Mr. Tierney had 
gone to that apartment, and the defendant answered: “I told 
you three or four times I don’t know.” He was then asl|ced: 
“And didn’t you tell them that Tierney carried the camera out 
of the apartment himself?” And the witness answered: “I 
don’t know.” Defendant testified he remembered the 
92 doctors drawing a fluid from his brain while in the Dis¬ 
trict Jail. After that was done he had a severe headache 
and did not remember telling them about going to the Abramo- 
witz apartment with Mr. Tierney. The defendant testified he 
could not remember what he had told the doctors about police 
brutality. 

At this point counsel stipulated that in August 1926 in Lex¬ 
ington, North Carolina, the defendant was convicted of assault 
with a dangerous weapon. 

John B. Catoe testified, for defendant, that defendant’^ car 
was not running in March 1941 due to an accident. ThO re¬ 
mainder of witness’ testimony was the same as he had gjven 
on the preliminary hearing on the question of the voluntariness 
of the confession. 

Defendant’s Exhibit 2, Weather Bureau report for Manjh 6, 
7, and 8,1941, offered and received in evidence, and the defense 
rested. The weather record introduced and just referred to 
stated that on Friday, March 7th, there was snow from about 
8:25 A. M. to 9:55 P. M.; and that snow and sleet began at If):55 
P. M. and ended at 11:15 P. M.; that rain and sleet begajn at 
11:15 P. M. on the night of March 7th and ended at 2:30 A.| M., 
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the early morning of March 8th; that rain began when the rain 
and sleet ended at 2:30 A. M., and continued until 1:00 P. M. 
on March 8th; that the temperature on March 8th, from 8:00 
A. M. until 1:00 P. M., was around 33 and 34; and that the 
notes and comments by the Weather Bureau as to the 7th were 
that it was 'Svet, snow,” which caused the streets to become 
very slippery from early in the afternoon until in the night; 
streetcars were tied up, and auto traffic in the streets and on 
the nearby highways was congested and forced to move very 
slowly, and many autos were stalled by the snow along the 
highways; that on the 8th the sleet pellets began at 9:55 P. M. 
and continued with either snow or rain until 2:30 A. M. The 
depth of the snow, according to the weather record introduced, 
was 10.3 inches at 12 midnight, 7.5 inches at 7:30 A. M., and 
at 12 noon 6 inches. 

John W. Wise testified for the Government on rebuttal that 
he had never struck the defendant with a blackjack, or hit or 
touched him in any manner or form. It was then stipu- 
93 lated that Sgt. Felber and Tolson would also so testify 
if called. 

Aubrey M. Tolson testified for the Government on rebuttal 
that he was present when John B. Catoe visited the defendant 
at Police Headquarters on August 31st. Witness told him to 
come back in about an hour, that they were busy taking a 
statement and that he would be unable to see his brother at 
that time. Witness didn’t say anything about the brother 
bringing the defendant any food back or something to eat. De¬ 
fendant’s brother, John, did later come back to see the defend¬ 
ant but didn’t bring him any food at that time. When he 
came back he talked to the defendant for a few minutes and 
then he went out and came back with some sandwiches and 
milk. Witness observed that the defendant ate part of a 
chicken sandwich and said he was not hungry when it was 
brought to him. The other part of the sandwich was put in 
the bag with the others and taken to the station house with 
him. At that time the defendant ate part of the food John B. 
Catoe gave him and said he was not hungry. Witness denied 
saying to defendant at that time “We’ve been nice to you, 
haven’t we, Catoe?” Witness denied that defendant said he 
was feeling very good. 

Richard M. Rosenberg testified for the Government on re¬ 
buttal that he examined the defendant on August 30th, 1941, 
and found no evidence of injury. Defendant told him he had 
been treated fine, had no pain, and was not ill. 
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On cross-examination the witness testified that defendant’s 
venerea! condition could have been painful. 

Edward J. Kelly testified for the Government on rebuttal 
that he was present in the office of Dr. MacDonald when defend¬ 
ant was examined. At that time the defendant did not selem 
tired or in pain. Witness saw no fresh marks on defendant. 
Witness heard defendant say he had been treated fine by ^he 
police. 

94 Dr. A. Magruder MacDonald, having already been 
sworn testified for the Government on rebuttal as fol¬ 
lows: That he examined the defendant at about 9:30 P. M., 
on August 30th, at his own private office in the presence of jDr. 
Rosenberg, Major Kelly, Lieutenant Flaherty, Sgts. Wise, Clar- 
anfa, Tolson, Felber, and Carver. Witness stated he asked the 
defendant if he had any objection to the witness making ian 
examination or to questioning him and the defendant replied 
that he had no objection and the doctor then proceeded to 
make the physical examination. Witness stated that the de¬ 
fendant was very cool, calm, and collected and very quiet in 
his manner and that he sat down at the desk, alongside of the 
witness. Witness stated that he asked the defendant if jhe 
was tired and he said “No,” and he did not have the appearance 
of a tired man. There were no indications of pain about the 
defendant’s face. Witness asked the defendant if he had slept 
well and he said he had slept at No. 12 Precinct the night be¬ 
fore, early in the morning after daybreak. Witness asked him 
if he was hungry and he said “No” he had had something [to 
eat. The defendant stated that that morning at No. 12 pfe- 
cinct he had had two sandwiches and at Headquarters he had 
something more to eat and that they had sent out for it “ai I 
recall, two sandwiches, a glass of milk and a piece of pie” and 
he was not so hungry at the time of the examination. Wit¬ 
ness stated that he asked defendant if any of the men present 
had put any marks on him and he said “No, they have treated 
me very nice.” Witness had the defendant stripped and tobk 
his pulse, which was 76, and blood pressure 118 over 84, and 
took his height, 68 inches, and weighed him, 157i/ 2 pounds. 
The defendant stated that he had been losing some weight and 
was then underweight. Witness exercised him in the office ahd 
took his pulse again. After two minutes it came promptly 
down to 80. Witness asked the defendant if he complained 
of anything and he said “Yes” and his complaint was that he 
had a burning and a frequent urination. Witness stated that 
he noticed some old marks on the defendant and as he caihe 
across them there was usually some word of explanation on 
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the part of the defendant as to when and how they had oc¬ 
curred. Witness stated that in connection with the 

95 complaint which the defendant had made that he ex¬ 
amined the glands in the groin on each side and while 

they were enlarged they were firm. Witness stated that this 
meant to him that they were withholding the infection. That 
the infection had not gotten to a point in the gland that would 
cause the glands to break down and have pus in them, which 
would, of course, be painful to the individual who had and was 
suffering from that condition. Witness stated that Major 
Kelly asked him to question the defendant as to whether or 
not any of the men present in the room, or any other men, 
did anything to injure him or tell him what to say. Witness 
asked the question and the reply was “No.” Witness stated 
that the defendant did not tell him that the police had stated 
to the defendant that he had “better come clean” or to “come 
clean” in connection with this case or any other matter. 

On cross-examination the witness testified as follows: 

That he found an old scar % inches long at the left hair 
line and there was an old scar at the outer corner of the eye. 
The defendant stated that the scar at the left hair line was 
the result of an automobile accident at or near Charlotte, North 
Carolina, in 1923 or ’24 when the defendant was hospitalized 
and was under the care of a Dr. Scrubbs for a fractured skull. 
Witness stated that the condition that the defendant com¬ 
plained of in connection with the disease which he had could 
have been painful. That there is a certain amount of pain to it 
and there are a lot of men who have had that condition who 
are able to perform their usual daily work. Witness testified 
that he had questioned the defendant as to statements defend¬ 
ant had made to the police and he admitted making the state¬ 
ments and added “I don’t know what they might have done if 
I hadn’t.” 

On redirect examination the witness was asked to describe the 
conditions and circumstances under which the defendant had 
admitted making certain statements to the police officers and 
had added “I don’t know what they might have done if I 
hadn’t” and the witness replied that the defendant said that 
to him in a laughing manner. Witness was asked if there was 
anything about the way the defendant said it or about 

96 the way that the defendant said anything to him that 
indicated that the police had forced the defendant to 

make statements and the witness replied that there was not. 

On re-cross-examination the witness was asked if he had 
pursued that matter by questions any further after receiving 
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that answer from the defendant and the witness stated that on 
account of the manner in which the answer had been made that 
he didn’t think it was necessary. Witness stated that Dr. 
Rosenberg made a separate examination of the defendant while 
the defendant was in the office of the witness at this time. 

John E. Lind testified for the Government on retyut- 
97 tal that he and Drs. Simond, Foxwell, and Evans ex¬ 
amined the defendant at the District Jail on September 
29th and October 6th, 1941. Defense counsel made a blanket 
objection to all testimony in regard to what w T as said at those 
examinations on the ground that such statements were privi¬ 
leged. The objection was overruled and exception noted. 
The witness said the guards brought the defendant in before 
Dr. Simond and himself, and the other two doctors who Were 
representing the defendant, for the first examination which 
was made on September 29, 1941, in the rotunda of the D C. 
Jail. Dr. Simond introduced the various doctors to the de¬ 
fendant and told him that “We two in particular were sent 
there by the District Attorney’s office to examine him and the 
other doctors w*ere Drs. Foxwell and Evans who had been sent 
by his attorneys, and that anything he said before us might 
be used on the witness stand when he came to trial and <’iat 
he could answer or not, just as he pleased. I informed him 
his attorneys had agreed for us all to examine him.” “Apd, 
then, he was seated and w r e started the examination. He did 
ask us at first if we w r ere detectives, and we again infornied 
him that we were doctors and repeated that Dr. Simond and 
myself were appointed by the District Attorney’s office and Hrs. 
Foxwell and Evans were appointed by his own counsel, ahd 
he nodded his head indicating he understood, whereupon he 
answered the questions during the rest of the examination and 
cooperated with us freely and answered all questions asked of 
him.” The witness was asked, what if anything, was said 
about the Abramowitz case at that first examination. He 
said: “We asked the defendant about the Abramowitz case; he 
said he knew nothing about it; that he had never been in tjie 
Abramowitz apartment or seen Mrs. Abramowitz; and ye 
asked him if it hadn’t been true that he had signed a confes¬ 
sion that he had been there and murdered and assaulted hqr, 
and he said he had signed so many things, or words to thjai 
effect, that detectives pushed all sorts of papers in front of hijm 
and read all sorts of things to him and he was in fear and he 
signed them, and tha t he, the defendant, had nothing to do with 
her and never saw her. We repeated to him what we under- 
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stood to be his confession, that he had been invited in- 

98 side by her when she was standing on the outside of 
the apartment, and asked to go to the apartment, and 

he assaulted her there, and we asked him why he signed such 
a thing if he didn’t know he was signing a very serious docu¬ 
ment like that, and he said something to the effect that he was 
in such a state of fear, words to that effect, that he would have 
signed anything, that the detectives kept pushing things up 
in front of him to sign, that the detectives started to work on 
him and forced him to sign them and he signed anything they 
asked him to.” The defendant mentioned that Detective Wise 
had beat him and said: ‘They know how to hit you so it won’t 
show.” The defendant also said someone slapped him and 
someone was holding him from behind the chair and someone 
kicked him in the shins, and someone pressed something against 
his back, saying they would shoot him if he didn’t talk. The 
witness stated there was nothing whatsoever said about a black¬ 
jack being used, or the throwing of the defendant off a chair, 
or the holding of one leg and the pulling or stretching the 
other, or about Sergeant Wise grabbing him by the privates 
and twisting them. The witness stated there was a mention, 
at the first examination of the defendant by him, of a Mr. 
Jimmy and a Mr. Tierney. The witness stated the second 
examination by the same doctors was about a week later at 
the same time and place. Witness stated that he repeated in 
effect what he had already said before to the defendant in 
words something like this: “We are the same doctors; do you 
remember us?” The defendant said: “I remember you are doc¬ 
tors,” or something of that sort. The witness stated: “You 
understand that this is Dr. Simond and this is Dr. Foxwell, 
and this is Dr. Evans, and I am Dr. Lind, and Dr. Simond and 
myself have been appointed by the Government, and Dr. Fox- 
well and Dr. Evans have been appointed by your own counsel, 
to examine you.” The witness stated that he again told the 
defendant he need not answer any questions if he didn’t wish 
to, that whatever he said might be used on the stand—“We 
may use on the stand”—and the defendant acted very pleas¬ 
antly at that time and made no reference at that time to the 
signing of any papers. The witness was asked what, if any¬ 
thing, was said about the Abramowitz case during the second 
examination by the same doctors, and he said: “Yes; ’ 

99 that that was talked aoubt. The witness remembered 
taking up that matter again and asking the defendant 

if he wanted to say the same thing about Mrs. Abramowitz he 
had said before, that is, that he did not know her, had not seen 
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her, had not been up in her apartment. Defendant hesitated 
for a little bit and squirmed a little bit and finally made a re¬ 
mark to the effect that he had Letter tell the truth, “or had 
better tell us the truth, whereupon he told us this story: The 
witness was asked who it wac who had said to him “better tell 
the truth”—“you or he?” Ana the witness answered: The de¬ 
fendant himself said that he, the defendant, had better tell the 
truth. And the witness continued: “No; I didn’t say j;hat, 
I just asked if he wanted to change his story at all,” and he 
made that response. Defendant then stated to the witness and 
the doctors that on Saturday morning when Mrs. Abramowitz 
was murdered that this man, Mr. Tierney, to whom he had 
referred, came around to his place of residence early in the 
morning. The witness asked the defendant the time, anc. the 
defendant said he didn’t know the exact time but that he had 
worked the night before—he was off duty—and he thought 
it was about 8:30 to 9:00; that was as near as he, the defend¬ 
ant, could place it. The defendant said that Mr. Tierney asked 
him if he would take him around in the car some place wpere 
he had, as Mr. Tierney further explained, a date with a woman. 
And the witness asked the defendant: “Do you mean he had 
some sort of a sexual engagement, or something of that sort?” 
The defendant answered: “I took it that’s what it was.” The 
defendant stated that he drove Mr. Tierney around to T. Street, 
Northwest, between loth and 16th Streets and parked there; 
whereupon, Mr. Tierney asked the defendant to remain in the 
car and Tierney walked around the corner and was gone for 
about a half an hour. The defendant said that Tiefney 
then returned and told Catoe, the defendant, according td the 
defendant’s story, that he, Tierney, had a woman in the apart- 
ment who was drugged, and that Tierney said: “I have got her 
drugged,” or words to that effect, “and I am going to take 
some nude piewires of her.” Tierney then indicated a camera 
in the back of the car and said to the defendant: “Will you 
carry this up for me to the apartmen’?” The defendant 
stated he agreed and took the camera and they went 
100 around the corner and went up into the apartment. 

The defendant said that they did not use an elevator 
but walked up and went into a certain apartment. The de¬ 
fendant said that after they got in there Mr. Tierney relieved 
him of the camera and asked the defendant if he wanted a 
drink of water, and the defendant said h’ thought he would, 
and Tierney said: “Go back in the kitchen and help yourself”; 
and so the defendant went out into the kitchen and toc)k a 
glass of water and came back in the hall, and meanwdiile Mr. 
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Tierney had gone into the bedroom leaving the door ajar, and 
the defendant said he glanced into the bedroom and saw a 
nude white woman lying on the bed. The defendant stated 
that the bed covers were pulled down almost to her feet and 
her clothes were pulled up to her neck so that her whole body 
between these two points was exposed. The witness asked 
the defendant if he could see her face or head, and he replied: 
“No,” he said he couldn’t, and that he had merely glanced, in 
passing, through the door and that immediately after that 
Tierney called to him and said: “I won’t need you; you go 
down and wait in the car for me,” and the defendant said: “I 
went down to the car and waited a short time, about five min¬ 
utes or so, and Tierney then came down carrying the camera.” 
The defendant told the doctors that he later saw the pictures 
of this woman in New York. He said he had other nude 
picrwfres and this picture, and he said: “I recognized it as the 
picture of the woman I had seen there, and that is how I knew 
wdien the police showed me the picture that that was the same 
woman.” The witness said that he then asked the defendant 
if he realized when he saw the newspaper accounts the 
following day that this had been the woman who had been 
murdered, and the defendant said that he was pretty sure it 
was and the witness said: “Why didn’t you go to the police and 
report what you knew about it?” And he said: “I knew the 
police, if they had known I had gone there I might have been 
accused of it myself.” Defendant said: “Sometimes innocent 
people go to the police with things of that sort and they are 
accused of a crime.” The witness asked: “Why didn’t you 
make a phone call or sen’ in an anonymous letter if you knew 
the woman had been murdered by Mr. Tierney?” And the 
defendant answered: “I didn’t know it.” And the wit- 
101 ness asked: “Didn’t you think it was your duty anyway?” 

The defendant replied: “I didn’t know it anyway, I was 
working for Mr. Tierney—if you would ask me to do the same 
thing, I would have done it and said nothing about it.” The 
witness also stated that the defendant said the police showed 
him pictures and he recognized them from having been in that 
apartment. Government rested. Defense rested. 

Thereupon, the defendant offered eleven prayers. After 
discussion at the bench it was agreed by both counsel that 
the prayers would be given subject to certain amendments 
which were agreed by both counsel the prayers would be given 
subject to certain amendments which were agreed upon. 

Following argument of counsel the Court charged the jury 
as follows: 
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Members of the jury, as you have been told, the defendant 
is here charged in the first two counts of the indictment with 
the crime of murder in the first degree, and in the third count 
with the crime of rape. 

I shall undertake to explain to you these crimes and the 
lessor offenses included in such charges, as it is the law that a 
. defendant may be found guilty of any offense, the commission 
of which is necessarily included in that with which he is charged 
in the indictment; or he may be found guilty of an attempt to 
commit the offense so charged, if that offense should be itself 
a separate offense, and if the evidence fails to show that the 
person charged is guilt}' of the greater offense and does show 
that he is guilty of the lessor, or included offense. 

I shall undertake first to explain to you the nature of the 
crime of rape, charged in the third count, as the nature of 
that crime needs to be understood in explanation of the crime 
of first degree murder in the first count. 

“Whoever has carnal knowledge of a female forcibly 
102 and against her will is guilty of the crime of rape.” 

Carnal knowledge means sexual intercourse, and, to 
constitute such crime, there must be an actual penetration 
of the sexual organs of the female by the male organ, though 
the extent of penetration is immaterial; and it is not necessary 
that there be an emission. 

Included within the charge of rape is the offense of assault 
with intent to commit rape. An assault consists in an unlawful 
offer or attempt with force or violence to do bodily harm to 
another, coupled with a present ability to carry it into execution. 

An attempt consists of an act done with a specific inters to 
commit a particular crime, by means apparently reasonably 
adapted to the accomplishment of that end, and under cir¬ 
cumstances which make its accomplishment apparently pos¬ 
sible, which act goes beyond mere preparation and carries the 
project forward within dangerous proximity of the criminal and 
sought to be attained, which, nevertheless, falls short of the 
consummation of the intended crime. 

The first count charges the crime of murder in the first degree. 
The law in this jurisdiction provides. 

“Whoever, being of sound memory and discretion, without 
purpose so to do, kills another in perpetrating, or in attempting 
to perpetrate rape, is guilty of murder in the first degree.” 

It is not necessary to the commission of this crime that there 
be a purpose or intent to kill. It is necessary that the person 
charged with the crime causes the death in the perpetration of 
the crime of rape, as I have defined that crime to you, or in 
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attempting to perpetrate that crime, as I have defined such 
attempt to you. So that the essential elements of this crime— 
that is, the one charged in the first count—are that there be a 
homicide—that is, the killing of one human being by another— 
that there be the crime of rape by the person causing such death, 
or that there be the attempt to commit the crime of rape by the 
person causing such death and that the homicide or 
102 killing be occasioned in the perpetration, or attempt to 
perpetrate, such crime of rape. 

Now, the lesser crimes included in this charge of murder in 
the first degree, as charged in the first count, are the crimes of 
murder in the second degree and of manslaughter. 

Murder in the second degree can only be properly explained 
to you by first stating the various kinds of murder in the first 
degree (murder in the first degree can only be properly explained 
to you by first stating the various kinds of murder in the first 
degree and there are types of murder in the first degree other 
than the one which I have explained to you as being in the first 
count), because it is provided that “Whoever, with malice afore¬ 
thought,” except as provided in those sections defining murder 
in the first degree, “kills another, is guilty of murder in the 
second degree.” 

Now, murder in the first degree, which I am explaining to you 
so as to show you what murder in the second degree is, is defined 
as follows: 

“Whoever, being of sound memory and discretion, kills an¬ 
other purposely either of deliberate and premeditated malice or 
by means of poison, or in perpetrating or attempting to per¬ 
petrate any offense punishable by imprisonment in the Peniten¬ 
tiary, or without purpose so to do kills another in perpetrating 
or in attempting to perpetrate any arson, as defined in certain 
sections of the Code, rape, mayhem, robbery, or kidnaping, or 
in perpetrating or in attempting to perpetrate any housebreak¬ 
ing while armed with or using a dangerous weapon, is guilty of 
murder in the first degree.” 

And further, “Whoever maliciously places an obstruction 
upon a railroad or street railroad, or displaces or injuries any¬ 
thing appertaining thereto, or does any other act with intent to 
endanger the passage of any locomotive or car, and thereby oc¬ 
casions the death of another, is guilty of murder in the first 
degree.” 

Now, they are the sections defining murder in the first de¬ 
gree of all types in this jurisdiction. 

If, then, there be a killing of one person by another, with 
malice aforethought, which does not come within the definition 
of murder in the first degree, it is murder in the second degree. 
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Malice aforethough’ comprehends a heart reckless of 

104 social duty and a mind bent on mischief. It means ^ 
generally depraved, wicked, and malicious spirit. If an 

act is done with a depraved mind and attended with circumj 
stances which indicate a willful disregard of the rights or the 
safety of others, it can be said that such act was done with 
malice aforethought. 

The legal meaning of the word “malice” is the condition of 
mind which causes a man to do an act injurious to another 
The meaning that we give the word in its ordinary use is that of 
ill-will or hatred. 

Now, in its legal sense, it can mean that, but the legal defini¬ 
tion goes much further than hatred or ill-will. Any unlawful 
act done without legal justification or excuse can be said to be: 
done with malice; an act done wantonly and with reckless dis¬ 
regard of the rights of others, can be said to evince a mind sc 
depraved and so reckless of the rights and safety of others, that 
it implies malice. 

That description of malice is to help you understand the 
crime of second degree murder, which is an included or lessor 
offense than the crime of first degree murder, as outlined in the 
first count. 

It is also stated to help you understand the still lesser degree 
of unlawful homicide, which is manslaughter, because man¬ 
slaughter is the unlawful killing of one human being by another, 
without malice aforethought. Such an unlawful homicide is the 
killing of another in a sudden quarrel, or in passion induced by 
great provocation, induced by acts of the deceased. Or, it may 
be a homicide unintentionally caused in the commission of an 
unlawful act—not amounting to a felony, because if it amounts 
to a felony, then it becomes second degree murder or first de¬ 
gree murder, as the case might be. 

As it is here charged, if it amounts to rape, in the commission 
of a felony, which is rape, or an attempt to commit rape; it then 
becomes murder in the first degree. Manslaughter may also be 
a homicide caused by negligence of a gross character. 

The crime charged in the second count is murder in the 

105 first degree, in that the unlawful homicide there is 
charged to have been purposeful, with deliberate and 

premeditated malice. 

The Government having elected to abandon this count, the 
evidence not being sufficient as to a purposeful and premedi¬ 
tated murder, and the included lesser offenses being the same 
as those explained to you in connection with the first count, 
you will be directed, as to the disposition of this second count, 
when you have returned a verdict on the remaining counts. 
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Now, I have undertaken to explain to you the character of 
the crimes which are here involved, for which the defendant has 
been indicted, including, as I say, the included or lesser offenses 
stated in the first and third counts. 

Now, in undertaking to pass upon the question as to the guilt 
or innocence of this defendant as to those charges, I must first 
state to you that this defendant, as all defendants charged with 
crime, is presumed to be innocent. That is a substantial right 
which attaches to him. as it does to everyone charged with 
crime, and it remains with him throughout the trial, and, in 
your consideration of the case, until and unless that presump¬ 
tion of innocence has been overcome by evidence which satis¬ 
fies you of his guilt beyond all reasonable doubt. 

Now. the burden of proof is upon the Government, and it is 
necessary before a verdict of “Guilty” can be found that the 
evidence offered by the Government overcomes that presump¬ 
tion of innocence and satisfies you beyond all reasonable doubt 
of the guilt of the defendant, and unless such evidence does 
overcome that presumption and does satisfy you beyond all 
reasonable doubt of his guilt you must acquit the defendant. 

Now, by “reasonable doubt” is not meant a mere speculative 
possible or imaginary doubt. That kind of doubt can be said 
to attend all human transactions. It means a substantial doubt, 
that kind of a doubt which, in the transaction of the ordinary 
affairs of your life of a more serious nature, would give you 
pause and make you hesitate and honestly question whether 
the matter under consideration was true or not. If you 
106 have that kind of doubt respecting the guilt of defend¬ 
ant, or any element of that guilt, it can be said that you 
have a reasonable doubt, and you must give the benefit of that 
doubt to defendant. If, on the other hand, you believe the 
particular matter under consideration to be so, the guilt of the 
defendant, or the element which you are considering with re¬ 
spect to his guilt, if you believe it so to the point where you have 
an abiding conviction that it is so, where you believe it to be 
so to a moral certainty, it can then be said that you believe that 
particular thing beyond a reasonable doubt. 

You are instructed as a matter of law that the defendant is 
presumed to be innocent, as I have stated. He is not required 
to prove himself innocent or to produce evidence at all on that 
subject. In considering the testimony you must consider and 
view it in the light of this presumption with which the law 
clothes the defendant. It is a presumption that abides with 
him throughout the trial of the case, until the evidence con¬ 
vinces each individual juror of his guilt, beyond all reasonable 
doubt. 
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You are instructed, as a matter of law, that the burcjen of 
proof is always upon the prosecution. It is not sufficient to 
establish a probability through a strong one, arising from the 
doctrine of chance, that the fact charged is more likely to be 
true than the contrary, but the evidence must establish the 
truth of the fact beyond a reasonable doubt. 

If the evidence does not establish the truth of the charges 
beyond a reasonable doubt, then your verdict must be not 
guilty. 

Now, in weighing the evidence in this case, and you are the 
sole judges of the evidence and the weight of the evidence, 
and of the credibility of the witnesses, and the weight which 
you shall give to their testimony, there are certain rules and 
guides which the law recognizes as being sufficiently reliable 
to aid you in the task which you have to perform. 

In weighing the testimony of any witness, including 
107 that of the defendant, you may take into consideration 
the appearance and the demeanor of the witness on the 
stand, which is simply another way of saying that you may 
consider whether or not any witness, or the witness whose 
testimony you are weighing, testified in a manner which con¬ 
vinced you that his testimony was truthful and accurate, or 
otherwise. 

You may take into consideration the apparent intelligence 
or lack of intelligence of any witness, including the defendant, 
who took the stand as a witness. 

In helping you determine whether or not such witness has 
truthfully and accurately related to you that as to which he 
has testified, you may consider the capacity of such witness 
to accurately observe and to accurately remember and relate 
the matters concerning which such witness has testified. 

You may consider the opportunity or lack of opportunity 
of the witness to have observed or known the matters con¬ 
cerning which the witness has testified. 

You may consider the interest, if any, of any witness, in 
the outeome of the trial, including that of the defendant, who 
took the witness stand, and determine whether or not such 
interest has or has not affected or colored the testimony given 
by such witness. 

You may consider with respect to any witness whether or 
not such witness has any bias or prejudice for or againsf the 
defendant, and if such witness, in your judgment, has such 
bias or prejudice, whether or not such bias or prejudice has 
colored or affected his testimony. 
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Where a witness has testified, and you believe such witness 
to have testified falsely, concerning any material matter in 
the cause, where his testimony has not been such that- he could 
reasonably have been honestly mistaken concerning such mat¬ 
ter, you may, though you are not required to, disregard entirely 
the testimony of such witness, on the principle that a witness 
who testifies falsely concerning one matter may testify falsely 
concerning all matters, but, as I say, you are not required to 
disregard the entire testimony of such witness. You 

108 may, if you feel that you should, believe and accept 
as true part of the testimony of this witness, even 

though you disbelieve and reject as untrue other parts of 
his testimony. 

Now, there has been evidence given in this case as to the 
previous conviction of this defendant of a crime. 

Now, that evidence was admissible for one purpose and 
one purpose only. You may not infer the guilt of this de¬ 
fendant of the crime or crimes with which he is here charged 
from the fact that he has been previously convicted of a crime. 
That evidence was admitted with respect to the defendant 
because he took the stand as a witness; otherwise it would not 
have been admitted, and such evidence would be admissible 
with respect to anyone who takes the stand as a witness, as 
it is a fact which the law considers the jury is entitled to take 
into consideration, along with these other matters to which 
I have alluded as a guide or an aid to the jury in helping them 
to weigh the testimony of such witness, not on the theory 
that a person who has committed a crime cannot or will not 
tell the truth as a witness, but upon the principle that the 
jury is entitled to have that information to weigh with the other 
guides that it has, in determining whether or not such person 
has truthfully testified as a witness. 

Now, it may have much to do with you’ conclusion in this 
case, as to whether you believe the testimony of the defendant 
as a witness, but is only with respect to the credibility of the 
defendant as a witness that you may consider any previous 
conviction, as to which evidence has been given in this cause. 

The Court instructs the jury that every material fact, whether 
direct or circumstantial, essential to the establishment of the 
guilt of the accused, must be proven to the satisfaction of the 
jury beyond all reasonable doubt. 

You will notice there is some repetition in the charges that 
I give, somewhat due to the fact that I have accepted certain 
requested charges, which I give to you with as much 

109 force, as the charges which I give to you which have not 
been so formulated. 
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A further instruction on reasonable doubt which I gave 
to you is that you are instructed that a reasonable (jloubt 
is that state of mind which, after the entire comparison and 
consideration of all the evidence, leaves your mind in tha^ con¬ 
dition that you cannot say you feel an abiding conviction of 
the truth of the charges. It is an honest misgiving, generated 
by the insufficiency of the proof. If the evidence is insufficient 
to prove the charges beyond a reasonable doubt, your verdict 
must be “Not guilty.” 

You are instructed as a matter of law that if, from the tes¬ 
timony, there is a probability of defendant’s innocence, that 
is a just ground for a reasonable doubt, and if such a prob¬ 
ability exists in this case, you cannot convict the defendant. 

If you believe beyond a reasonable doubt that the defendant 
is guilty of some grade of culpable homicide, but you have a 
reasonable doubt as to whether he is guilty of first or second 
degree murder or manslaughter, you are instructed, as a matter 
of law, that you cannot find him guilty of a higher offense than 
manslaughter. 

Now, there has been evidence introduced in this cause to 
certain statements of the defendant, oral and written, in the 
nature of confessions, or admissions, relating to the offenses 
with which he is charged. 

Where statements and admissions of a defendant are rjnade 
and they are made voluntarily by one possessed of his senses 
and knowing what he is saying, and being without any com¬ 
pulsion, coercion, promises, threats, or any other fact or cir¬ 
cumstance, including great fatigue, which overcomes the will 
of the person making the statements, or prevents them :’rom 
being the free and voluntary acts of such persons, such state¬ 
ments are evidence which can and should be considered in 
determining the guilt or innocence of the person making Such 
statements. 

Where such statements, if made, are made by a person not 
possessed of his senses, and not knowing what he is 
110 saying and doing, or where they are made by any dom- 
pulsion, coercion, promises, threats or any other fact 
or circumstances, including great fatigue, which overcomes the 
will of the person making the statement or prevents them from 
being the free and voluntary acts of such person, such state¬ 
ments cannot and should not be considered as evidence against 
a defendant making such statements. 

A person charged with crime has the right to decline to 
make any statement, and therefore any statement not made 
of his own free will is not evidence which can be used against 
him. 




92 


JARVIS T. R. CATOE VS. UNITED STATES 


This does not mean that persons charged with the enforce¬ 
ment of the law do not have a right to question a person in 
custody in a reasonable manner, and to a reasonable extent, 
concerning his connection wuth the crime; and, if statements 
are voluntarily made, in such circumstances, they may be used 
as evidence against the persons so making them. 

A person may not be unreasonably held in custody as a 
means to compel him to make a statement which he would 
not otherwise make; nor may any other means be employed 
for that purpose. 

Where, as here, there is a conflict of evidence concerning 
the statements offered, it is your duty first to determine whether 
or not such statements offered in evidence were made by the 
defendant and. if so. whether or not they were voluntarily 
made. 

If you believe beyond all reasonable doubt that they were 
made, and that they were made freely and voluntarily, you 
may and should consider them as evidence in this case, in 
determining the guilt or innocence of the defendant. 

If, on the other hand, you believe they were not made by 
the defendant, or. if made by the defendant, that they -were 
not freely and voluntarily made, while he is in possession of 
his senses, and knowing what he was doing, or that they were 
made by him as a result of any compulsion, coercion, promises, 
threats, or any other fact or circumstance, including great fa¬ 
tigue, which overcame his will and impaired the voluntary 
character of such statements, or, if you have a reasonable doubt 
that such statements were made, or, if made, were of such 
111 voluntary character as I have described, you will entirely 
disregard them. 

You may determine separately whether or not any or 
all of such statements were voluntary or involuntary, giving 
consideration to those w’hich you believe to be voluntary and 
rejecting those from consideration which you believe to be in¬ 
voluntary, or have reasonable doubt as to their being voluntary. 

The jury are instructed that if they believe that the alleged 
confession or confessions attributed to the defendant were ob¬ 
tained by coercion, duress, threats, violence, or at a time when 
he was physically exhausted or fatigued to the point when the 
statements were not the free act of the defendant, they should 
disregard and ignore the said confession or confessions. 

The jury are instructed that the alleged confession or con¬ 
fessions must be proven to have been voluntarily made, beyond 
a reasonable doubt, and in determining that fact the jury should 
consider the relation of the parties; the conversations between 
the officers and the defendant; the time and place where the 
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alleged confession or confessions took place; the physical condi¬ 
tion of the defendant; and all the circumstances surrounding itfc 
making. 

There is no requirement of law in this jurisdiction that befor^ 
making voluntary statements; the defendant must be warned 
of his constitutional rights, or cautioned as to the use of such 
statements as evidence. The fact that such caution or warning 
was or was not given is simply a fact or circumstance which can 
or should be weighed with all of the facts and circumstances in| 
each case, in determining whether or not the statement in ques¬ 
tion was or was not voluntary. 

You are instructed that if you conclude under the evidence 
and instructions, to disregard the oral and written confessions, 
you cannot convict the defendant of any offense, for the reason 
that the evidence is insufficient, in the absence of the confes¬ 
sions, to sustain such a verdict. 

You are further instructed as a matter of law, that' 
112 where the evidence herein is circumstantial, the accused 
cannot be found guilty if the facts produced in evidence 
are consistent with innocence, unless the evidence as a whole 
convinces you beyond a reasonable doubt and excludes every 
other reasonable hypothesis but guilt. 

The Court further instructs you that the accused, being 
charged with crime, is entitled to have the benefit of all the prin¬ 
ciples of law, and thr rules of practice as laid down by the 
Court, designed to safeguard the life and liberty, and therefore 
the jury must not regard in the slightest degree prejudicial to 
the defendant, the fact that his counsel may have entered an 
objection to the admission of certain evidence, and asked for 
the consideration of certain matters, out of the presence of the 
jury. 

Such a fact is of no importance and must have no place or 
thought in the consideration of this case, nor is any importance 
to be attached to any question asked by counsel which the 
Court did not permit to be answered. 

From my explanation of the nature of the crimes here in¬ 
volved, and the consideration of the instructions with reference 
to the evidence, and your duty respecting it, you will see that 
under the law, as I have explained it to you, the following ver¬ 
dicts may be returned by you, depending upon the conclusions 
reached by you from the evidence: 

As to the first count there are four possible verdicts: 

“Guilty as indicted/’ which is guilty of murder in the first 
degree. 
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“Guilty of murder in the second degree,” that verdict could 
only be arrived at if you believe that the defendant was guilty 
of murder in the second degree as I have explained it to you and 
you believe that beyond all reasonable doubt, and you do not 
believe or have reasonable doubt that he committed the homi¬ 
cide in the perpetration of the crime of rape or attempt to rape; 

“Guilty of manslaughter,” and 
“Not guilty.” 

113 With respect to the first count, if you believe beyond 
all reasonable doubt that the defendant did cause the 
death of the person named in the indictment in the perpetra¬ 
tion of the crime of rape as I have defined that crime to you, 
or in attempting to perpetrate such crime as I have defined 
such attempt to you, and you believe that beyond all reason¬ 
able doubt, it is your duty to find the defendant “Guilty as 
indicted.” 

If you do not believe, as I say, that the defendant was 
engaged in attempting to rape or was engaged in perpetrating 
the crime of rape, but that the defendant did cause the death 
of the person named in the indictment, under such circum¬ 
stances as I have defined murder in the second degree to you, 
or if you have a reasonable doubt that he was so engaged in 
such crime of rape or in attempting to perpetrate the crime 
of rape, but you do believe, beyond a reasonable doubt that 
he did cause such death, under the circumstances that I have 
described to you as murder in the second degree, it would be 
your duty to find the defendant “guilty of murder in the second 
degree.” 

If you do not believe the defendant to be guilty of causing 
the death of the person named in the indictment while com¬ 
mitting the crime of rape or attempting to commit the crime 
of rape, or you have reasonable doubt as to that, but you do 
believe beyond all reasonable doubt that the defendant did 
unlawfully cause the death of the person named in the indict¬ 
ment, but you do not believe or have reasonable doubt that 
such death was caused under such circumstances as I have 
defined it in my explanation, to you, of the crime of murder 
in the second degree, it would be your duty to find the de¬ 
fendant “Guilty of Manslaughter.” 

If you do not believe the defendant to be guilty of the 
crime of murder in the first degree as I have defined it to you, 
or any of the included offenses of murder in the second degree 
or manslaughter, or you have reasonable doubt as to the guilt 
of the defendant of those offenses it would be your duty to find 
the defendant “Not guilty.” 
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114 Under the third count, the possible verdicts are: 

“Guilty as indicted,” with the words added “with the 

death penalty.” 

If the jury does not agree that the death penalty shal. be 
imposed, even though the jury does agree on the verdict of 
“guilty,” they may return a verdict of “Guilty” without the 
words “with the death penalty.” 

Of course, if the jury agree as to the verdict of “Guilty” gnd 
agree that the words “with the death penalty” should not be 
added, their verdict should then be “Guilty.” 

If you do believe that this defendant is guilty of the crjune 
of rape as I have defined that crime to you, and you believe 
that beyond all reasonable doubt it is your duty to find him 
“Guilty,” either with or without the death penalty, as you rjiay 
agree upon it, or, if you disagree as to the punishment, then the 
verdict of “Guilty,” with a statement of such a disagreement 
as to the punishment. 

If you do not believe the defendant to be guilty of the crime 
of rape as I have defined that crime to you, or you have a rea¬ 
sonable doubt as to his guilt, but you do believe that beyond a 
reasonable doubt that the defendant is guilty of an assault 
with intent to commit rape, it would be your duty to return a 
verdict of “Guilty of assault with intent to commit rape.” 

If you do not believe this defendant to be guilty of the cr^me 
of rape, or of the included lesser offenses of assault with intlent 
to commit rape, or you have reasonable doubt as to the defend¬ 
ant’s guilt of those crimes, it will be your duty to find him “Not 
Guilty,” and that would be the form of your verdict. No excep¬ 
tions were taken to the charge. Both sides stated they w^re 
satisfied with the charge. 

After about twenty minutes the jury reported back that it 
had agreed upon a verdict, and that its verdict was that the 
defendant was “Guilty as indicted” on the first count of ihe 
indictment and that the defendant was “Guilty as indicted” 
on the third count of the indictment, and the jury recommended 
the death penalty in regard to said third count. 

115 The Court then directed the jury to find the defehd- 
ant “Not Guilty” on the second count of the indictment, 

and the jury so found. 

The foregoing is the substance of all the testimony bearing 
upon the exceptions herein reserved on behalf of the defendant. 

Thereupon, as all of said exceptions were duly entered upon 
the minutes of the Court, before the jury retired to consider] of 
its verdict, and because the matters and things herein recited 
are not matters of record, in order to make the same a part] of 

454509—42-7 
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the record herein, which is hereby ordered, so that the defend¬ 
ant may have his case reviewed on appeal, the defendant, by 
his attorneys, moves the Court to sign and seal this, his bill of 
exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed and 
sealed, which motion is granted by the Court; and thereupon 
the defendant tenders this, his bill of exceptions, and requests 
the Court to sign and seal the same, which is accordingly done, 
nunc pro tunc, this 4th day of March 1942. 

Jas. W. Morris, 

Jmtice. 

Walter M. Shea, 

Walter M. Shea, 

George J. Boden, 

George J. Boden, 

John T. Bonner, 

John T. Bonner, 

Attorneys for Defendant. 

Service of a copy of the foregoing Bill of Exceptions acknowl¬ 
edged this 31st day of January 1942. 

Edward M. Curran, 

United States Attorney. 
Filed Mar. 4, 1942. Charles E. Stewart, Clerk. 

116 Go vemment Exhibit 23 

No. 12 Precinct Station, Metropolitan Police Department, 

Washington, D. C. 

Friday, August 29, 1941, at 11:30 A. M. 

Subject: Death of Rose Abramowitz, white, on March 8, 
1941. 

Question by Detective Sergeant John W. Wise. 

Q. Give me your full name, age, and address. 

A. Jarvis Theodore Roosevelt Catoe; I am 36 years old and 
I live at 1704 Swann Street NW. 

By Det. Sgt. Wise: 

“Catoe, you are being held on account of the death of Rose 
Abramowitz, white, age 29, who was pronounced dead at 1:55 
p. m., Saturday, March 8,1941; said death the result of certain 
injuries which were inflicted by you prior to her death. You 
have told me how you inflicted these injuries. I now ask you 
to make a complete statement relative to this death, so that 
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it can be taken down in typewritten form. Before doing so 
I advise you that your statement must be made freely and 
voluntarily, and that, if made, it will be used in Court at 
your trial, if it becomes necessary. Do you wish to mate a 
statement?” 

Answer by Jarvis Catoe. “Yes, sir; I want to tell you the 
truth about the whole thing.” 

By Det. Sgt. Wise. “I want you to talk slowly and distinctly 
so that everything you say can be taken down on the type¬ 
writer.” 

By Jarvis Catoe: 

“It was on the Saturday morning after the heavy snow, I 
think it was March 8th, 1941. I know there was a lot of slow 
on the ground that morning. I was living at 1730 U Street 
NW., and I left home around about twenty-five minutes after 
nine. I was going to the Chinaman Laundry at 14th <k S 
Street to get some shirts. I walked out U Street to 16th 
Street, I came out 16th to T and I turned out T towards loth 
Street. This lady was standing there by the sidewalk on (the 
left sidewalk headed toward 15th Street at the side entrance 
of the apartment house there. She says, “Mister, are you 
working?” I said, “Yes, M’am, I have to be at work at eleven 
o’clock.” She said, “I don’t know where the janitor is. I 
can’t find him. I want some things moved. Would you m ind 
coming up for a few minutes and move some things for me?” 
I told her I would and she went into the apartment and I fol¬ 
lowed her. As she was going up the steps she said she wan ted 
to have her floors waxed and she wanted to know how much 
I charged to wax floors. I told her I wouldn’t have time that 
day. We got up to her apartment, it was on the third floor 
from the side entrance, she unlocked the door and she walked 
into the kitchen and I followed her in. Then she turned aroujnd 
and went into the bathroom and she told me about the spigots 
having such a full force when she turned it on and the otl|ier 
spigot whistled when she turned it on. She asked me if I 
knew anything about them and I told her I didn’t. She s|nd 
she wanted the water cut down so it would be normal. I t<})ld 
her she would have to get a plumber to do that. Then ^he 
said, “All right, now what did you say you could wax thpse 
floors for?” She was in the kitchen and I was in there, tbo. 
As she said this she turned around to the sink. Then I caught 
hold of her and brought her into the front room. I laid her 
down on the couch and then I attacked her. After I finished 
with her I pulled her clothes down and straightened herjon 
the couch. Then I took her underwear into the other room 
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and left them. Then I opened her pocketbook and I got a 
twenty dollar bill out of it and then I came back and looked 
in where she was and she was still lying there. Then I caipe 
on out her apartment and went out the side entrance; the 
same one I came in. Then I went on to the laundry where 
I got two shirts. Then I went to work at the California Kitchen 
at Connecticut Avenue & N Street NW. at eleven o’clock. 

That’s all.” 

117 Questioned by Det. Sgt. J. W. Wise: 

Q. Catoe, you carried We officers into Apartment 
#202, 1901 16th Street NW. Is that the apartment where 
you assaulted Rose Abramowitz? 

A. Yes, sir; that’s the one. 

Q. While there this morning, did you re-enact this crime as 
it happened on March 8, 1941? 

A. Yes, I did; I showed you just what I did. 

Q. When you carried Rose Abramowitz from the kitchen to 
the front room just how did you have hold of her? 

A. I had her around the neck by both hands like I showed 
you in the apartment. 

Q. Did Miss Abramowitz say anything to you other than 
about waxing the floors before you took hold of her? 

A. While going in to look at the spigots she told me that her 
husband would be home around one o’clock, and that she hadn’t 
did any cleaning up. 

Q. While you were having intercourse with her on the day 
bed did she make any attempt to fight you or to get from under 
you? 

A. Yes, sir. 

Q. What did you do about this? 

A. I was holding her with one hand on her throat. The 
other hand I was holding the side of the bed. 

Q. Did you have any trouble entering her with your penis? 

A. She was awfully dry and tight. 

Q. The whole time you were having intercourse with her 
were you holding and choking her with the one hand? 

A. Yes, sir. 

Q. Did she bleed at any time? 

A. WTien I stopped fooling with her I saw blood coming out 
real slow from her privates. 

Q. Did you have any blood on your person when you fin¬ 
ished? 

A. Just a little bit on the tip end. She started bleeding 
mostly after I pulled out of her. 

Q. Why did you take her underwear off of her? 
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A. You couldn't have an intercourse with her unless you tbok 
it off. 

Q. What did you first do with the underwear after you took 
it off? 

A. I laid it first on the side of the couch. Then after I fin¬ 
ished with her I took it and laid it in the kitchen on the left 
hand side. 

Q. What was the condition of the underwear when you took 
it off of her and took it to the kitchen? 

A. It was wet. 

Q. How did it get wet? 

A. I think she urinated in them. I forgot to tell you— 
there was a little bit of blood around the corner of her mouth 
and I think I wiped it off with the underwear. 

Q. How did this blood get on her mouth? 

A. It must have bubbled up out of her throat while I was 
choking her. 

Q. On the way up to this apartment did you all pass or see 
anyone else? 

A. No, sir; not a soul. 

118 Q. On your way out of the apartment building aid 
you see or pass anyone? 

A. No sir. While I was in her apartment she told me the 
janitors were all out—she couldn’t find them. 

Q. Did you know Miss Abramowitz was dead before you 
left the apartment? 

A. No, sir. I was hoping she would come to. I shook her 
hoping she would come to. 

Q. Was she unconscious all the time you were having inter¬ 
course with her? 

A. No sir; not all the way unconscious. She was wiggling 
herself and fighting. 

Q. Did she put any scars or scratches on you? 

A. No, sir; she didn’t scratch me. 

Q. Can you give me the condition and position of the body 
when you left the room? 

A. Her body was laying partly on the left side, her back 
toward 16th Street. Her feet was towards the T Street side 
entrance. Her shoes had fell off her feet when I first brought 
her in the room and laid her across the couch. I pulled her 
clothes down before I left and a little bit of her thighs were 
exposed. 

Q. When did you first learn that Rose Abramowitz was 
dead? 

A. When I saw it in the paper the next morning or eveninjg. 
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Q. Did you wash your penis after this assault? 

A. Yes, sir, after I went to work at eleven o’clock. 

Q. After you grabbed her around the neck with both hands 
did she say or make any protest to you about not bothering 
her? 

A. No, sir, she couldn’t say. All she could do was make a 
noise. 

Q. When you first grabbed Miss Abramowitz by the neck 
did she fall to the floor? 

A. No, sir. 

Q. Do you recall how she was dressed? 

A. She had on a house dress, I don’t remember the color, I 
think she might have had an underskirt, stop-ins, I don’t know 
if she had a brassiere, I didn’t get that high, but I think she 
did. I don’t know if she had stockings on or not, but I know 
she had on slippers. 

Q. What w’as your reason for choking this girl to death? 

A. To keep her from hollering while I was having inter¬ 
course wdth her. 

Q. How were you dressed on that morning? 

A. I had on a green corduroy suit and my overcoat. 

Q. When you were having sexual intercourse with her did 
you take your overcoat off? 

A. No, I had it on. 

Q. I now show you a ladies’ flowered house dress and I ask 
you if this is the same dress that Rose Abramowitz was wearing 
on the morning of March 8, 1941, when you raped her? 

A. Yes, sir, that is the dress. [Dress was marked JWW for 
identification.] 

Q. I now' show you a pink silk underskirt and I ask you if this 
is the underskirt she was wearing at the time of the assault? 

A. Yes, sir. [Underskirt marked “JWW” for identification.] 
tion.] 

Q. I now show you a pair of ladies’ pink silk pants, marked 
JWW for identification, and I ask you if these are the same 
pants you removed from Mrs. Abramow'itz, which were 
119 w'et, and which you later left in the kitchen? 

A. Yes, sir, those are her pants. 

Q. Can you describe the pocketbook from which you took 
twenty dollars? 

A. It was a black pocketbook. 

Q. How much education have you had? 

A. I went to the Ninth Grade in South Carolina and I w'ent 
to night school some here. 

Q. Had you been drinking any intoxicating liquor that day? 

A. No, sir. I don’t drink. 
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Q. I now hand you your statement, my questions and ybur 
answers to read. I want you to read all these over carefully 
and we will make any changes or corrections you desire. 

A. Yes, sir. 

Q. Have you now read the statements,, questions, and an¬ 
swers? 

A. Yes, sir. 

Q. Do you desire any changes or corrections to be made 0 

A. No, sir. 

Q. Have you made your statement and answered my ques¬ 
tions freely and voluntarily without any force or promises 
being used or made by anyone to obtain the same? 

A. Yes, sir. 

Q. One more questions, when did you first learn the name 
of the girl you assaulted and killed? 

A. The next afternoon I looked in the paper and I saw her 
name was Rose Abramowitz. I recognized her picture as the 


same girl I had attacked. 

Q. Is there anything further you want to add to your stafc- 
ment that has not already been covered? 

A. No, sir, that’s all. 

(Signed) Jarvis R. Catoe. 

Witnesses 


[S] Barney N. Abramowitz. 

[S] J. W. Wise, Det. Sgt. 

[S] R. J. Felber, Det. Sgt. DB. 

120 Designation of record 

Filed March 7, 1942 


The Clerk of the Court will kindly include in the Transcript 
of Record of the above-entitled cause the following: 

1. The Caption. 

2. The Indictment. 

3. The Arraignment and Plea. 

4. The swearing of the jury, trial and verdict. 

5. The action of the Court on overruling the motion of th e 
defendant for a new trial. 

6. The Sentence. 


7. Memorandum: Noting of Appeal. 

8. Memorandum: Order permitting prosecution of appeal ip 
forma pauperis. 
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9. The Assignments of Errors. 

10. The Bill of Exceptions. 

11. This Designation. 

Walter M. Shea, 

Walter M. Shea, 

George J. Boden, 

George J. Boden, 

John T. Bonner, 

John T. Bonner, 

Attorneys for Defendant. 

Approved: 

Jas. W. Morris, Justice. 

Service of copy of foregoing Designation of Record acknowl¬ 
edged this 31st day of January 1942. 

Edward M. Curran, 

United States Attorney. 

121 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 120, both inclusive, to be a 
true and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this tran¬ 
script, and in accordance with Rule 75 (g) of the Federal Rules 
of Civil Procedure for the District Courts of the United States, 
in cause entitled United States vs. Jarvis Theodore Roosevelt 
Catoe, Criminal No. 68399, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 14th day of March 1942. 

[seal] C. E. Stewart, Clerk . 

[Endorsement on cover:] No. 8090. Jarvis T. R. Catoe, Ap¬ 
pellant vs. United States of America. United States Court of 
Appeals for the District of Columbia. Filed Mar. 23, 1942. 
Joseph A. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

No. 8090 

Jarvis T. R. Catoe, appellant 

v. 

United States of America, appellee 

— 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 

JURISDICTIONAL STATEMENT 

The appellant Jarvis T. R. Catoe was indicted by the grand 
jury in the District Court of the United States for the District 
of Columbia for the crime of murder in the first degree and rape. 
The case was brought to trial on October 15, 16, 17, 18, 20, 21, 
22. 23, and 24, 1941, and the jury after deliberating returned 
a verdict of guilty of murder in the first degree and guilty of 
rape with the death penalty. Thereafter the appellant was 
sentenced to death. From that judgment this appeal is t^ken. 

STATEMENT OF CASE 


This cause came on for trial on October 15, 16, 17, 18, 2(1). 21, 
22, 23, and 24, 1941, before Mr. Justice James W. Morris in 
Criminal Court No. 2 of the District Court of the United States 
for the District of Columbia on an indictment charging the 
defendant with murder in the first degree and rape. 

The testimony showed that on March 8th, 1941, the de¬ 
ceased, Rose Abramowitz, was living in Apt. 202, 1901 Six- 


(i) 
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teenth Street, NW., in the District of Columbia with her 
husband, Barney Abramowitz, to whom she had been married 
for one month. Mr. Abramowitz left for work on the morning 
of March 8th in the early morning, leaving his wife in the 
apartment. He returned home at 1:15 or 1:30 P. M. and w’as 
unable to get in the apartment. He secured a key from the 
janitor and entered the apartment. He noticed his wife lying 
on a couch and that her face w’as swollen and he could feel no 
pulse. He went to another apartment in the building and 
called an ambulance (R-16). A physician that arrived with 
the ambulance pronounced Mrs. Abramowdtz dead at 1:55 
P. M. (R-19). An autopsy disclosed small hemorrhages over 
her face and neck and scratches on her neck. The deputy 
coroner testified that her death was due to manual strangula¬ 
tion and that she had been raped (R-14). 

No testimony w’as adduced to show that the defendant was 
seen at or near the premises on this date. Subsequently, on 
Thursday, August 28th, 1941, the defendant w’as arrested at 
8:00 A. M. as he came out of the house in which he was living 
by members of the Metropolitan Police Department accom¬ 
panied by New York City police officers (R. 22-23). He was 
taken to Police Headquarters and questioned by some of the 
arresting officers (R. 24). This questioning continued until 
9:30 A. M. or later, and concerned the Strieff and Abramowitz 
cases (R-24). After this the defendant w’as questioned by 
officers Wise and Tolson of the Washington Homicide Squad 
until about 1:00 P. M. (R-20). The defendant was then sent 
to No. 12 Police Precinct w’here many officers of the Precinct 
talked to him during the afternoon. Before 7:00 P. M. he 
was returned to Police Headquarters and placed in a line-up. 
After the line-up he w’as questioned at Police Headquarters by 
four or five officers of the New York City Police Department 
for about half an hour (R-21). After the New’ York officers 
had questioned the defendant members of the Washington Ho¬ 
micide Squad, four or five or more in number, questioned the 
defendant until 11: 00 P. M. or after (R-21). During this 
questioning other officers, including the Chief of Police, w’ere 
in and out of the room. After 11: 00 P. M. he w’as taken by 
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two carloads of police officers to various places in the city where 
they testified he re-enacted the scene of the Strieff case (R-j-21). 
He was questioned during this ride. He was again returned 
to Headquarters in the early morning hours and again Ques¬ 
tioned by four or five officers of the New York City police 
department, which questioning was concluded about 3:30 
A. M. and defendant was again questioned by members of the 
Washington Homicide Squad, four or five in number, pntil 
about 4:00 A. M. (R-21). Defendant had no sleep and was 
not permitted to sleep if he wanted to (R-21). He was re¬ 
turned to No. 12 Police Station at the break of day. After 
10:00 A. M. he was taken to the Apartment house building 
at 1901 Sixteenth Street to re-enact the Abramowitz (instant) 
case in the presence of many officers and the husband of the 
deceased. After this he was returned to No. 12 Precinct where 
four or five members of the Homicide Squad took what (pur¬ 
ported to be a written statement from the defendant as to his 
part in the Abramowitz case (R-96-101). This statement was 
not read to the defendant by any of the officers but he was per¬ 
mitted to read it. At the trial of the case it developed that the 
defendant had gone to the fifth grade in school and there were 
about twenty words in the statement which he could not prop¬ 
erly pronounce and did not know the meaning of (R-70-71). 

The officers testified that the defendant was given food 
at noon time on Thursday, August 28th, and again in the 
early morning hours of August 29th. The defendant testified 
that he had no breakfast Thursday August 28th when he was 
arrested and the first food he received was at No. 12 Pqlice 
Precinct on Friday morning, August 29th (R-42). The of¬ 
ficers of the Washington Homicide Squad who questioned the 
defendant intermittently from 10: 00 A. M. Thursday, August 
28th, to 4: 00 A. M., August 29th testified that no threats, 
duress, or promises were made to the defendant or that! he 
was abused or mistreated in any way and that the first irien- 
tion made of the Abramowitz (instant) case was about 11: 00 
P. M. on Thursday, August 28th. 

The defendant testified that shortly after the line-up about 
7: 00 or 7: 30 on August 28th while being questioned by of- 
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ficers of the Homicide Squad that he was struck on the ears 
and legs with a blackjack by Detective Wise, which made no 
marks; that he was dumped out of the chair in which he was 
sitting and otherwise mistreated by the officers. He testified 
that he had been sick and after the treatment given him he 
made statements concerning twenty five cases and signed all 
papers given him (R-42-43). He further testified that while 
on a trip through the city on the night of August 2Sth, and 
early morning of August 29th, the officers that had him in 
custody made mention of ropes and hanging him if he didn’t 
come clean (R-43). He testified that he had been a police 
informer in previous years, and during that time had seen evi¬ 
dence of police brutality (R-43). 

The officers testified that throughout the questioning of 
the defendant he made no complaints as to his condition, and 
that he appeared fully rested and anxious to cooperate with 
them in the matters being discussed. However, on Saturday, 
August 30th, at or about 9: 00 or 9: 30 P. M. two carloads of 
police officers took the defendant to the office of Dr. A. Ma- 
gruder MacDonald. Coroner of the District of Columbia, where 
he was stripped and given a physical examination. The doctor 
knew that he had been in custody since Thursday but only 
questioned him about his treatment on Friday and Saturday, 
August 29th and 30th. The Coroner asked him if he had 
made any statements to the police concerning cases against 
him, and he replied that he had and he didn’t know what they 
might have done if he had not (R-39). The doctor did not 
see fit to follow up what the defendant meant by this state¬ 
ment made in the presence of approximately eight police of¬ 
ficers (R. 39). The defendant complained of painful con¬ 
dition from which he was suffering, which condition the doctor 
found to exist, and in his opinion could have been painful 
(R-40). Lieut. Tolson, a member of the Washington Homi¬ 
cide Squad, and to all appearances in charge of the instant 
case, testified that during the past four years or five years such 
a physical examination had been given to only one other 
defendant (R-27). 
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An objection was made at the beginning to any testimony 
pertaining to written or oral statements made by the defend¬ 
ant to police officers or the coroner, on the ground that the 
same were not voluntary and the Court heard all evidence 
on this question out of the presence of the jury (R-20-46), 
overruled the objection, and then permitted the testimony to 
be heard by the jury (R-46-68). 

On September 29th and October 6th, 1941, the defendant 
was given mental examinations at the District of Columbia 
jail by four physicians. Two of these physicians were selected 
by the Government, and two by the defendant (a practice 
suggested by the American Medical Association). These ex¬ 
aminations were made for the purpose of determining the 
mental condition of the defendant, and questions were asked 
him necessary for the determination of that fact. At the 
time of the first examination when the doctors met the de¬ 
fendant, the defendant asked the doctors, “Where are the 
papers you want me to sign?”—thinking they were detectives. 
A few minutes later the defendant said, “W'here are the papers? 
I'll sign them.” The defendant told the doctors he was willing 
to sign papers as “I was afraid you would beat me up if I d id 
not” (R. 72-74). 

The defendant testifying in his own behalf at the trial stated 
he had never been to the apartment of Mrs. Abramow:itz 
(R-71). On cross-examination he was asked if he had not 
made certain statements to the doctors who examined him that 
he had been in the apartment of Mrs. Abramowitz. These 
questions were objected to on the ground that they were priv¬ 
ileged communications, and were overruled by the Court. jl n 
rebuttal two physicians who had examined the defendant testi¬ 
fied about information obtained from the defendant during tjhe 
examination and which were necessary for the examination. 
When the objections were made to the doctors testifying t ie 
Court heard the testimony of the two physicians out of tie 
presence of the jury (R-72) and then over objection permitted 
the doctors to testify in the presence of the jury as to state¬ 
ments made to them by the defendant (R-S3). 
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STATUTES INVOLVED 

Title 6, Section 21, District of Columbia Code 
Murder in the first degree 

Whoever, being of sound memory and discretion, kills an¬ 
other purposely, either of deliberate and premeditated malice 
or by means of poison, or in perpetrating or attempting to per¬ 
petrate any offense punishable by imprisonment in the 
penitentiary, or without purpose so to do kills another in per¬ 
petrating or in attempting to perpetrate any arson, as defined 
in section 22-401 or 22-402 of this Code, rape, mayhem, rob¬ 
bery, or kidnapping, or in perpetrating or in attempting to per¬ 
petrate any housebreaking while armed with or using a 
dangerous weapon, is guilty of murder in the first degree. 

Title 6, Section 32, District of Columbia Code 

Rape 

Whoever has carnal knowledge of a female forcibly and 
against her will, or carnally knows and abuses a female child 
under sixteen years of age, shall be imprisoned for not more 
than thirty years: Provided, That in any case of rape the jury 
may add to their verdict, if it be guilty, the words “with the 
death penalty” in which case the punishment shall be death by 
electrocution: Provided further, That if the jury fail to agree 
as to the punishment the verdict of guilty shall be received 
and the punishment shall be imprisonment as provided in this 
section. 


Title 9, Section 20, District of Columbia Code 
Testimony of physicians 

In the courts of the District of Columbia no physician or 
surgeon shall be permitted, without the consent of the person 
afflicted, or of his legal representative, to disclose any informa¬ 
tion, confidential in its nature, which he shall have acquired 
in attending a patient in a professional capacity, and which 
was necessary to enable him to act in that capacity, whether 
such information shall have been obtained from the patient or 
from his family or from the person or persons in charge of him: 
Provided, That this section shall not apply to evidence in 
criminal cases where the accused is charged with causing the 





death of, or inflicting injuries upon, a human being. ancf the 
disclosure shall be required in the interests of public justice. 

I 

ASSIGNMENTS OF ERROR 

1. The Court’s action in admitting the alleged written con¬ 
fession or admissions of the defendant. 

2. The Court’s action in admitting the alleged written con¬ 
fession of the defendant. 

3. The Court's action in admitting statements made to phy¬ 
sicians examining the defendant. 

SUMMARY OF ARGUMENT 

A confession, to be voluntary in law. must be voluntary in 
lact. It cannot be voluntary in fact or law if the one making 
the confession has been subjected to constant harassment|and 
questioning and physical abuse, coupled with the loss of fest. 
and in physical pain. A person under such conditions cbuld 
.not make a voluntary confession. 

Statements made to physicians during mental examination 
and in response to questions of the examining physicians are 
privileged and should not have been admitted in evidence. 

ARGUMENT 

Assignment of Error No. One 

An examination of the testimony of the government's wit¬ 
nesses show that the oral confession as well as the written 
confession of the defendant should have been held inadmissible 
by reason of their involuntary character, and that the ruling 
of the trial Justice in admitting the alleged oral and written 
confessions was contrary to the law as laid down in Bram v. 
United States 168 U. S. 532; Wan v. United States , 266 U. S. 
1 ; Perry go v. U. S .. 55 App. D. C. 88; State v. Ellis, 242 S. W. 
952, and Enoch v. Commonwealth, 141 N. E. 411. 

The testimony shows that the defendant was arrested at 
8: 00 A. M. on August 28th, 1941, and taken to Police Head¬ 
quarters w’here he was questioned by a group of Police officers 
until after 9:30 A. M., and this questioning concerned the 
instant case. At ten o'clock A. M. another group of officers 
questioned the defendant until 1: 00 P. M. then he was takpn 
to a Precinct station and another group of officers questioned 
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him at or about 7: 00 P. M. Ho was again returned to head¬ 
quarters and after being placed in a line-up was questioned 
by a fourth group of officers from the New York Police De¬ 
partment. and immediately after they concluded, a fifth group 
of officers began questioning the defendant which lasted for 
three hours or more, concluding at about 11: 00 P. M. It 
was during this period that the defendant claimed that he was 
the subject matter of physical violence on the part of several 
of the officers whom he identified. He identified the officer 
who struck him with a blackjack, the one who kicked him on 
the shins, and the one who otherwise painfully injured him. 
During the entire day or for a period of approximately fifteen 
hours the defendant was able to withstand persistent relayed 
questioning before an oral statement was made by him con¬ 
cerning this case. Of course, the officers individually and 
collectively deny any abuse or threats, but their own actions 
subsequently and events of relative importance seriously im¬ 
pair the truthfulness of their denials. When the defendant 
was permitted to have friends or relatives visit him on August 
30th and 31st. the officers were careful to bring out by leading 
questions that he had been treated well bv the officers them- 
selves (R-41). 

In their testimony the questioning officers testified as to 
the rested condition of the defendant, his being well fed and 
in good health, but for no known or explained reason on 
August 30th at 9: 30 P. M. two carloads of police officers, 
including the Chief of Police, took the defendant to the private 
office of the Coroner of the District of Columbia. Thus a 
well, healthy, noncomplaining defendant was taken to a phy¬ 
sician for an apparent needless examination by prearrange¬ 
ment. and was of such importance that the Chief of Police 
deemed it necessary to accompany them. He is examined 
and questioned by the Coroner. The fact of such unseemly 
conduct, and practically useless and almost unheard of pro¬ 
cedure in taking a well man to a doctor under such circum¬ 
stances. needs more than a non forthcoming explanation, but 
in so doing the police shed light on what happened to the de¬ 
fendant previously, and what his physical condition really was. 
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For when examined by the physician he complained |of a 
painful condition from which he was suffering, and the phy¬ 
sician found the condition to exist. Furthermore, when Ques¬ 
tioned by the physicians as to treatment accorded him and 
statements made by him to the police, he was only questioned 
as to August 29th and 30th, when the physician knew he had 
been in custody on August 28th, the date of the alleged abuse. 
He stated to the physician that he had made statements to 
the police and further added that he did not know what 
would have happened to him if he had not. The physician 
did not see fit to further pursue this questioning in view of jthis 
answer. 

In case of Willie Bullock v. United States of America, Ip41. 
Washington Law Reporter 814. decided by this Honorable 
Court June 30. 1941, the defendant was returned to the Dis¬ 
trict from New Jersey on April 29, 1939. about 6:30 P. M. 
About 10: 00 P. M. they took him to a police station. From 
1: 00 to 2: 00 P. M. on April 30th. he was at police headquar¬ 
ters. and then taken to search for a gun. About 7: 30 P. M. 
ho was brought back to headquarters. He was questioned over 
and over again during the afternoon, during which time he 
made oral confession. An alleged written confession which 
the defendant signed was typed by a police officer beginning 
about 8: 00 P. M. and ending at midnight. Bullock testified 
that he was beaten by the police officers. In the opinion 
following is stated: 

* * * The fact that appellant was subjected during 

his long detention to persistent and repeated questi 
ing. his testimony that the police used violence, 
physician's corroborative testimony, and the fact that 
the murdered man was a policeman, make it appear 
probable that violence was used. Yet we cannot say 
that no reasonable man. seeing the witnesses, could fjind 
the contrary. Even if there was no violence, it dbes 
not follow that the confession was voluntary. In cal 
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tioning, and has ruled that “no such practice * * * 

shall send any accused to his death.” Though the ques¬ 
tioning to which the defendant was concededly sub¬ 
jected in this case was less extensive than in the cases 
just cited, it was obviously improper. * * * 

In the instant case certainly the defendant was subjected to 
as vigorous treatment as Bullock, before his oral statement 
was made to the officers. 

Assignment of Error No. Two 

With respect to the purported written confession of the de¬ 
fendant the situation is further aggravated by what followed 
the making of the alleged oral confession. After the making 
of the same at about 11: 00 P. M. the defendant -was taken 
by two carloads of Police on a ride about the city, pertinent 
to another case about which we are not concerned here, during 
which time he was also questioned. He was returned to Police 
Headquarters at about 3: 00 A. M., and again questioned by 
the relay of New York Police officers until about 3: 30 A. M., 
after which time he was again questioned by a relay of Wash¬ 
ington police officers until about 4: 00 A. M., and returned to 
the Police Precinct at daybreak. As one officer so aptly testi¬ 
fied. “The defendant had no sleep and was not permitted to 
sleep if he wanted to.” 

At about 10: 15 or 10: 30 A. M.. August 29th, he was taken 
to the apartment house building at 1901 Sixteenth Street. NW.. 
where he is supposed to have reenacted the crime charged in 
this case. Immediately after this he is taken to the Police 
Precinct again where in the presence of a group of police officers, 
a typed statement of about four or five pages is prepared by an 
officer which is not read to him by the officers, but he was per¬ 
mitted to read same. He later signed it. Defendant testified 
he signed all papers presented to him, about twenty-five in all. 

The appellant in this case is a negro of limited education and 
intelligence. This is borne out by the fact that twenty or 
twenty-five words set forth in the confession could not be 
pronounced by him, and when pronounced for him he was un¬ 
able to explain their meaning other than as set forth in Pages 
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70 to 71 of the record. Another insight as to his ability to read 
and write can be garnered from the papers petitioning this 
Court to proceed in forma pauperis in this case, which bear his 
signature. 

Certainly, from the foregoing the circumstances preceding 
and attending the execution of the purported oral confession, 
far outweigh the facts in the Bullock case, supra. Wllen 
given a mental examination by the four physicians at ihe 
District Jail on September 29th, 1941, he asked for the papers 
they wished him to sign. Upon being asked whom he thought 
they were he told them detectives. After assuring him that 
they were doctors they proceeded with the examination when 
the defendant again asked for the papers, stating he would sign 
them. Later he told the doctors he was willing to sign paper^ as 
he was afraid he would be beat up if he did not. 

In the case of Chambers v. Florida, 309 U. S. 227, many sus¬ 
pects were questioned at intervals for several days until on ihe 
last day the defendants after an all night session of questioning 
made confessions which were used against them at the trial. 
One of the state courts through which the case passed referied 
to it as an “all night vigil.” The Supreme Court in voidjng 
the confession used the following language at page 240, 2^1: 

* * * To permit human lives to be forfeited upon 
confessions thus obtained would make of the consti tu¬ 
tional requirement of due process of law a meaningless 
symbol. 

We are not impressed by the argument that law en¬ 
forcement methods such as those under review are 
necessary to uphold our laws. The Constitution pro¬ 
scribes such lawless means irrespective of the end. And 
this argument flouts the basic principle that all people 
must stand on an equality before the bar of justice in 
every American court. Today, as in ages past, we are 
not without tragic proof that the exalted power of some 
governments to punish manufactured crime dictabo- 
rially is the handmaid of tyranny. Under our consti¬ 
tutional system, courts stand against any winds tllat 
blow as havens of refuge for those who might otherwise 
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suffer because they are helpless, weak, outnumbered, or 
because they are nonconforming victims of prejudice 
and public excitement. Due process of law, preserved 
for all by our Constitution, commands that no such prac¬ 
tice as that disclosed by this record shall send any ac¬ 
cused to his death. No higher duty, no more solemn 
responsibility, rests upon this Court, than that of 
translating into living law and maintaining this con¬ 
stitutional shield deliberately planned and inscribed 
for the benefit of every human being subject to our 
Constitution—of whatever race, creed or persuasion. 

The record in this case disclosed that the defendant had 
the equal or more of the all-night vigil as described in the 
Chambers case, supra. 

The Supreme Court of the United States also described a 
confession as involuntarily obtained in the case of White v. 
Texas, 310 U. S. 530, in which the confession was obtained 
by similar means. 

In the case of Enoch v. Commonwealth, 141 Va. 411, 423, 
the Court in an opinion reserving the conviction said: 

* * * Such efforts to extract a confession from 

the accused do not comport with modern ideas of the 
administration of justice. The enormity of the offense 
cannot justify the use of illegal methods of securing 
a conviction. While no rewards of a temporal nature 
were offered to the accused, and no threats of physical 
violence or additional punishment were made, the con¬ 
fession was obtained under duress. Such “mental ter¬ 
ror and physical exhaustion” as would have avoided a 
will or a contract made under like circumstances. It 
was not voluntary. * * * 

The case of l Fa/? v. U. S., 266 U. S. 1-14. was one of prolonged 
questioning. In that case Mr. Justice Brandeis at page 14 said: 

In the Federal Courts the requisite of voluntariness 
is not satisfied by establishing merely that the confession 
was not induced by a promise or a threat. A confession 
is voluntary in law, if, and only if, it was, in fact, volun- 
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tarily made. A confession may have been given volun¬ 
tarily, although it was made to police officers, while in 
custody, and in answer to an examination conducted 
by them. But a confession obtained by compulsion 
must be excluded, whatever may have been the char¬ 
acter of the compulsion and whether the compulsion 
was applied in a judicial proceeding or othewise. 

In the case of State v. Ellis, 242 S. W. 952, the trial court 
excluded the jury and heard much testimony touching upon 
the character of the confessions, the Court reached the con¬ 
clusion that the confessions were competent and left the matter 
to the jury under proper instructions. Some of the circum¬ 
stances surrounding the making of the confession were these; 
appellant was questioned almost continuously from 11:00 
o’clock Saturday morning until the time of his confession at 
7 o’clock the next morning. He agreed to confess at 6 o’clock 
A. M. so that he was subjected to a rigid examination for a 
period of IS hours. During that time he was interrogated in 
relays by the police and was not permitted sleep, nor was he 
given food. Appellant's shoes were taken from him. At ore 
time he was stripped of his clothing. He was taken to his cell 
for a few minutes during the night and then brought back for 
further interrogation. He was compelled on Saturday after¬ 
noon and again before daylight on Sunday morning to go with 
police officers to the vacant lot where the deceased was mur¬ 
dered. 

After relating the facts the Supreme Court of Missouri said 
the following (p. 955): 

Under such circumstances, the confession was not volun¬ 
tary, and should have been excluded by the Court. 
[Citing cases.] 

. In the case of Perrygo v. U. S., 55 App. D. C. SO, this Court 
in ruling the confession was inadmissible, stressed the fact, that 
at the time the defendant was questioned he was “harassed in 
body and mind,” and has this to say: 

While it is to be expected that police officers w^ll 
manifest zeal in the detection of crime, the citizen js 
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entitled to the protection secured to him by our Con¬ 
stitution and laws. It is apparent that the defendant, 
in a case like the present, not only is at a serious dis¬ 
advantage, during a gruelling examination by several 
police officers, but that this disadvantage attends him at 
the trial, when the officers may or may not remember 
all that occurred at the examination. So-called third 
degree methods have no place in our civilization. 

And this Court at page 83 of the opinion said that after all 
the testimony concerning the confession had been introduced, 
the undisputed facts showed that the statements by Perrygo, 
could not have been the result of a purely voluntary mental 
act. In that situation, it was the duty of the Court to exclude 
the confession. 

From the foregoing, it is the sincere opinion that the oral 
and written confessions of the defendant were obtained in such 
a manner as shown by the records as to thoroughly establish 
that they were not voluntarily obtained, and should not have 
been admitted in evidence. 

Assignment of Error No. Three 

The Court should not have permitted the physicians who 
gave the defendant a mental examination to testify as to 
statements made to them during the examinations as the same 
were privileged. Such testimony is prohibited by Title 9, 
Section 20 of the Code of Laws for the District of Columbia, 
supra. Such testimony could only be given with the consent 
of the defendant, and instead of consenting to it, the defend¬ 
ant objected to the testimony. The exception set forth in 
the statute as to criminal cases does not permit its use, as a 
clear reading of the exception shows that in the interests of 
public justice the Government can use the testimony of a 
physician who has examined a dead or injured person only so 
as to prove the cause of death or injury. By no stretch of 
the imagination could it be used to cover the instant case. 

In the case of Eureka-Maryland Assurance Corp. vs. Gray, 
1941 Wash. Law Reporter 1020, the appellant in the trial court 
attempted to prove by an intern of a hospital certain state- 
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ments made prior to death by the deceased which would pre¬ 
clude recovery on the policy of insurance previously issuejd. 
This Court in discussing Section 20, Title 9 of the Code of La\jvs 
for the District of Columbia had the following to say: 

The local statute is very broad. It forbids disclosure 
by the physician of any information obtained by him in 
his professional capacity. The intern is himself a phy¬ 
sician. He is a graduate of a medical school with I a 
doctor’s degree, though, it may be, not licensed to prac¬ 
tice his profession in the ordinary way by so holding 
himself out to the public. But it is common knowledge 
that a part of his duty is to get the medical history of 
the patient, and in this respect he is the attending physi¬ 
cian. Not only this, but in many instances he does tjie 
work of the physician and, in other respects, reliev 
the physician of professional services which he wou 
ordinarily perform. It would be straining the law 
hold that disclosures made to him by the patient are nbt 
equally privileged as those made to the physician in 
charge. 

conclusion 


es 


From the foregoing it is respectfully urged that the defend¬ 
ant did not receive a proper trial, that evidence amounting :o 
more than substantial and reversible error was admitted, ar.d 
that he should receive a new trial by the reversal of the judg¬ 
ment entered against him. 


Walter M. Shea, 
George J. Boden. 
John T. Bonner, 
Attorneys for Appellant. 
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In the United States Court of Appeals for tike 
District of Columbia 

April Term, 1942 
No. 8090 

Jarvis T. R. Catoe, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF ON BEHALF OF APP ELLEE 

COUNTER-STATEMENT OF THE CASE 

The only issues raised by the appellant to this appeal in¬ 
volve the rulings by the trial court on the admissibility of cer¬ 
tain oral and written statements, allegedly made by the 
appellant to the police and others. The facts of the case 
relevant to these issues are stated in great detail in the argu¬ 
ment which follows in subsequent sections of this brief. It 
would serve no useful purpose, and be merely repetitious, to set 
them out at this point. 

ARGUMENT 

I 

The trial court properly admitted in evidence the ora! and 

written confessions 

It is contended by the appellant that the trial court erred in 
admitting in evidence certain oral statements made by the 
appellant to the police as well as a written confession signed by 
him. While the admissibility of the oral and written state¬ 
ments are treated separately in the appellant’s brief, it is be- 

(l) 
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lieved more convenient to consider them together, particularly 
since the relevant evidence with respect to each is substantially 
the same. 

This Court, in the two McAffee cases, has very definitely and 
decisively settled the rule of procedure in this jurisdiction with 
reference to the admissibility of confessions. McAffee v. 
United States, 70 App. D. C. 142, 145, 105 F. (2d) 21, 24, and 
McAffee v. United States, 72 App. D. C. 60, 62, 111 F. (2d) 
199, 201. 

In the first McAffee case, Mr. Justice Stephens, speaking for 
the majority of the Court, said: 

Under the law and practice in this jurisdiction, the 
duty of a trial judge in respect of an offered confession 
is first on voir dire to determine whether or not 
there is evidence upon which the confession might be 
held to be voluntary. If he concludes there is no such 
evidence, then he must exclude the confession from the 
case. But if, in his view, there is evidence from which 
it might be held to be voluntary, he must admit it in 
evidence and submit it to the jury under proper instruc¬ 
tions. Brady v. United States, 1893, 1 App. D. C. 246; 
Hardy v. United States, 1893, 3 App. D. C. 35; Davis v. 
United States, 1901, 18 App. D. C. 46S; West v. United 
States, 1902, 20 App. D. C. 347; Lorenz v. United States, 
1904, 24 App. D. C. 337; Murray v. United States, 1923, 
53 App. D. C. 119, 288 F. 100S; Wilson v. United States, 
1896, 162 U. S. 613, 16 S. Ct. 895, 40 L. ed. 1090. 

In the second McAffee case, Mr. Justice Miller, speaking for 
the whole Court, reaffirmed this rule and held that the trial 
judge has no alternative but to admit a confession in evidence 
“unless there was no evidence upon which the confession might 
be held to be voluntary—in fact unless, on the contrary, the 
evidence of involuntariness was so clear and free from conflict 
that it was insufficient even to warrant presenting the question 
to the jury.'' 

More recently, the Supreme Court of the United States, 
in Lisenba v. California, 314 U. S. 219, ruled in effect that 
where evidence as to the methods employed to obtain a confes- 
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sion is conflicting, the confession is admissible; and an appel¬ 
late court will accept the determinaton of the triers of fa^t, 
“unless it is so lackng in support in the evidence that to gi^e 
it effect would work that fundamental unfairness which is jat 
war with due process.'’ 

Whether a confession is voluntary or involuntary is pri¬ 
marily one of fact and each case must be judged upon its o\j’n 
proof. Bram v. United States, 16S U. S. 532, 549; McAffee v. 
United States, 70 App. D. C. 142, 14G, 105 F. (2d) 21. Thijs, 
a confession may be found to be voluntary, although it wjis 
made to police officers, while in custody, and in answer to an ex¬ 
amination conducted by them. Wan v. United States, 266 U. |S. 
1, 14. Similarly, the fact that the accused is not cautioned |>r 
warned of the consequences of making a confession does n^t 
render such a confession inadmissible. Wilson v. United 
Stales, 162 U. S. 613; Powers v. United States, 223 U. S. 30j3, 
313. And, as has been recently held, the mere fact that tlje 
arrest of the accused may have been made without warrant, qr 
was otherwise illegal, does not alone render the confession in¬ 
admissible, just as the denial to the accused of an opportunity 
to communicate with counsel does not invalidate the confession. 

Anderson v. United States, 124 F. (2d) 58 (C. C. A. 

6 ); 

See also: 

Lisenba v. California, 314 U. S. 219; 

Wood v. United States, No. 7863, decided by this 
Court, March 9. 1942; 

State v. Evans, 345 Mo. 398, 133 S. W. (2d) 389, 39^; 

McCleary v. State, 122 Md. 394, 89 Atl. 1100. 

From these authorities, it is clear that unless the evidence 
is such that no reasonable person could believe that the con¬ 
fession offered was made other than by threats, violence, in¬ 
ducement, or compulsion, it should be admitted in evidence 
with proper instructions to the jury. In the present case, whep 
the question of whether the confessions offered were voluntary 
was first raised, the trial court excused the jury and heard evi^ 
dence on the matter. From this evidence, which consume^ 
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twenty-six pages of the printed record, the court ruled that the 
confessions were admissible and admitted them. 

This testimony on the voir dire tended to show that about 
8 o’clock on the morning of August 28, 1941, the Washington 
police, acting upon information given them by New York police 
officers, arrested the appellant in the District (R. 22). 

Two cars full of police officers participated in the arrest, but 
the appellant was not questioned until brought to headquarters 
(R. 23. 41). There he was examined by Sergeants John W. 
Wise and Aubrey M. Tolson from 10 o’clock until sometime 
between 12:30 and 1 o’clock that afternoon (R. 20, 21, 25, 26). 
This questioning was relative to the appellant’s general back¬ 
ground. It did not pertain to any crime (R. 25, 29). The 
reason the examination was so limited was that appellant had 
been arrested at the request of the New York Police Depart¬ 
ment for an alleged murder in that State (R. 22), and the New 
York police had specific instructions, in the event of such arrest, 
not to examine the appellant until certain New York District 
Attorneys had arrived from New York. These attorneys ar¬ 
rived about 8 P. M. that night ( R.22, 23). 

Although other officers were present during this morning 
examination they did not participate in the questioning, which 
was intermittent and not continuous (R. 21, 32). About noon 
of the day of his arrest, appellant was given some food—sand¬ 
wiches and coffee—at headquarters (R. 21, 26, 53). After 
being fed. he was taken to No. 12 precinct, where he remained 
until about 7:30 that evening (R. 21, 29). There was no evi¬ 
dence as to any questioning of the appellant at No. 12 
precinct, other than the statement of the appellant himself 
(R. 42). Dinner was served at the precinct in the late after¬ 
noon, the food being left in the prisoner’s cell whether wanted 
or not (R. 32). This is likewise true of the morning meal which 
is served between 7 and 9 A. M. (R. 32). 

Between 7:30 P. M. and 4 A. M. the next morning the ap¬ 
pellant was in the custody of Sergeant Tolson (R. 31). He 
was taken to headquarters at 7: 30, where he was placed in a 
line-up 1 at which time six or seven women identified the ap- 

’This is the usual nightly police line-up and there is nothing to indicate 
that it was held for the uj)pellant’s sole benefit. 
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pellant as the man who raped them (R. 25). This is the first 
positive indication that the appellant had committed local 
crimes, and directly supports the view that he was not ques¬ 
tioned at headquarters that morning—or at No. 12 at all— 
about other matters than his general background. Sometime 
that evening, after the arrival of District Attorneys Breslin and 
O’Brien from New York, between S and 9 o’clock, the appellant 
was questioned by New York authorities (R. 21, 22, 25). This 
examination lasted about half an hour (R. 23). He was then 
again questioned by the Washington police (R. 21,25). How¬ 
ever, between 9: 30 P. M. and 12 midnight, there were several 
periods when the appellant was not questioned at all (R. 31). 
During that two and one-half hour period, the appellant ad¬ 
mitted that he had committed a number of rapes and murder^ in 
the District of Columbia and one murder in New York City (jR. 
22, 30). 

The record clearly indicates that from the time of his arrest 
until about 11 o’clock that night the appellant was not ques¬ 
tioned about the Abramowitz case, which is the one involved on 
this appeal. At that hour, after being asked but one question 
in regard to the case, he made a full confession with respect 
thereto, in which he admitted raping and killing Mrs. Abran^o- 
witz (R. 21,26,29,32,35,36). The question asked was whether 
he had assaulted any white women in the District, other th^n 
the Strieff girl, whom he had just admitted killing. His reply 
was, “Yes, there is one in an apartment at 16th and T Stre|et, 
N. W.” He then narrated the details (R. 21, 26, 32, 33). Pres¬ 
ent at that time were Sergeants Wise and Tolson, Sergeajnt. 
Felber, Captain Barrett, and Detective Caranfa, all of the poljce 
department. When the appellant began his statement Major 
Kelly, the Chief of Police of the District, and Detective Lieuten¬ 
ant Flaherty came into the room (R. 21). Major Kelly hpd 
stepped out for just “a minute or two” and when he returned the 
appellant was confessing to the Abramowitz murder (R. 36). 
The appellant spent 15 or 20 minutes discussing this case (jR. 
26,32,50). 
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At about 11:30 P. M. that night, appellant, accompanied by- 
various police officers, was taken to the northwest section of 
Washington where he re-enacted another (the Strieff) crime 
(R. 21,26.35,36). He was thereupon returned to headquarters 
where he had sandwiches and something to drink at about 3 
A. M. (R. 24, 27, 30, 32). He was then examined again by the 
New York authorities concerning the murder in New York, 
which he had freely confessed earlier (R. 24). Sometime be¬ 
tween 1 A. M. and 4 A. M., the appellant made a written con¬ 
fession with respect to another (Strieff) case (R. 21. 30). 

Each of the police officers who testified with respect to the 
facts related above emphatically denied that the appellant was 
either struck, threatened, intimidated, or coerced. No one 
offered the appellant any inducement or made any bargain with 
him or committed any act of violence. (R. 23, 27, 28, 32, 33, 
46,48.52, 53). He was not subjected to continuous questioning 
(R. 32, 46). The whole examination of appellant was con¬ 
ducted in a normal tone of voice and the appellant answered in 
the same manner (R. 25, 2S). “Sergeant Tolson, who ques¬ 
tioned the defendant, was Very calm and very quiet’ ” (R. 36). 
At the suggestion of the court he illustrated the nature of his 
questions (R. 28). The physical condition of the appellant 
at all times appeared to be normal (R. 23, 25). There were no 
marks, bruises or cuts visible upon his body (R. 25, 32) and 
there was nothing “about his walk or appearance indicating he 
was suffering from any kind of an injury” (R. 25). One of the 
New York officers testified that the appellant answered all ques¬ 
tions very freely (R. 23), and the testimony of the other officers 
fully substantiates this. Thus, as indicated above, upon being 
asked but one question, the appellant gave a full and complete 
statement of his commission of the Abramowitz crime. At 3 
A. M. the appellant did not appear to be sleepy, was not 
fatigued, and all conversation was in a normal tone (R. 24, 25). 
At that time “there was no change in the defendant’s appear¬ 
ance” (R. 27, 37). Major Kelly testified that when he saw the 
appellant he “was very quiet, very calm, was answering many 
questions that were being asked him by the officers, and the 
defendant made many statements himself without being asked” 
(R. 36); and further that “during the entire time he saw de- 
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fendant, defendant was calm and cool, was not exhausted, 
showed no sign of fatigue but seemed willing to help the officers 
clear up the cases” (R. 38, 39). 

At 4 A. M. the appellant was taken to No. 12 precinct whpre 
he spent the remainder of the night by himself (R. 35). The 
following morning, about 10: 30 A. M., he was taken from the 
precinct to the Abramowitz apartment, where he reenacted ihe 
crime for the police (R. 21,33,35). Although Barney Abramo¬ 
witz, the husband of the deceased, was present there, his identity 
was not made known to the appellant. The re-enactment of 
the crime was done without aid or suggestion from the police 
(R. 34). In this respect it should be noted that the Abranio- 
witz apartment was then vacant, and the appellant—witheut 
suggestion—described correctly in detail the exact furnishings, 
and location thereof, of the apartment on the date of the crime. 
While in the apartment, no threats or promises were made to 
the defendant and there was no change in his appearance frefm 
the night before (R. 33). No pictures pertaining to t|ie 
Abramowitz case were at any time shown the appellant. 

What happened at the apartment house is described in tpe 
testimony of Richard Felber as follows: j 

Witness stated that Sergeant Wise told the defendant 
“Now, lead us up to the apartment where this assault 
took place.” And he proceeded up the front steps jof 
the apartment. At that time the janitor. Lud Williarr^s, 
met us and the defendant, walking ahead with Officer 
Stevens, went into the first floor of the apartment hou^e, 
turned right off the lobby, up to the stairs, to the second 
floor, and went to apartment 202 and stopped there arjid 
said: “This is the apartment.” The janitor then opened 
the apartment and we went inside, and the apartment 
was then unfurnished. The defendant at that time h^d 
the handcuffs removed from the officer, leaving thein 
only on the defendant’s wrist. The defendant walked 
with Officer Stephens to the kitchen, and said: “That 
is where the white lady had taken me on that morning, 
that Saturday morning after the heavy snow storm for 
me to do some work for her. She asked me, ‘How much 

46372 
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would you charge me to wax the floors/ and I said, ‘Well, 
I have to be at work at 11 o’clock and won’t have time/ ” 
She mentioned to him about having some trouble with 
the spigots in the bathroom and she took him into the 
bathroom. He told her she would have to go to a plum¬ 
ber for that kind of work, and they returned to the kit¬ 
chen and she turned toward the sink, but at that time he 
came up from the right of her—and demonstrated on 
Lud Williams, the janitor, how he put his hands around 
her throat, choking her and picking her off the floor at 
the same time. He then half dragged her and half car¬ 
ried her into the front room, where he placed her on a 
couch against the east wall of the room. When he 
placed her on this couch, her shoes fell off at the foot 
of the bed. Defendant then held one hand on her throat 
and removed her pants and laid them aside and took her 
right leg and put it over to the right of the couch and 
he said that he had intercourse with her. Defendant 
stated that he had later seen something in the paper 
about the case, and that identified to him the individual 
by her name and picture, which he recognized, as the 
women (sic) he had assaulted in the apartment that day 
(R. 34). 

Thereupon around noon, appellant was returned to No. 12 
precinct where he was given a coca-cola, to drink with a sand¬ 
wich which the appellant took from his pocket, which appar¬ 
ently had been left over from an earlier meal. At No. 12, the 
appellant was told that he was being held for the death of 
Rose Abramowitz. He was advised of his constitutional rights 
and told that he did not have to make a statement, but that, 
if he did, it might be used against him. He was then asked if 
he wanted to make a statement and he said that he wanted to 
tell all (R. 33,35). At no time was the appellant advised “that 
he had better make a statement, nor did he at any time refuse 
to do so” (R. 36). A typewritten statement was thereupon 
made. “There was no change in the appearance or physical 
condition of the defendant. The statement was read by de¬ 
fendant, and he said he did not wish to make any changes 
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therein. Defendant then signed the statement” Sergeant 
Wise, Detective Caranfa, Barney Abramowitz, and Ofljicer 
Felber—all of whom were present during the taking of the Con¬ 
fession—then signed it (R. 22, 33). This was the first wrijten 
and signed statement in the Abramowitz case and was the same 
as the oral statements previously made by the appellant, there 
being only one version of the case ever given by him (R. 221). 

On August 30th, the day following the signing of the written 
confession, the appellant was taken to the office of DrJ A. 
Magruder MacDonald. Coroner of the District of Columbia), to 
be examined to determine whether there was physical evidence 
of violence or of police brutality. The appellant stated thaj: he 
had no objection to answering questions or to being examined. 
He said he was not tired and had slept well after daybreak; 
that that morning he had had four sandwiches, pie. and milk 
(R. 38). The Doctor then testified in respect to the examina¬ 
tion as follows: 

In response to witness’s question if he had any com¬ 
plaints, he said: “Yes, I have a burning and frequqnt 
urination.” He had no other complaints. He said the 
police had treated him nice. Witness examined defend¬ 
ant and found his pulse 76, blood-pressure 11S over 84. 
After exercise a (sic) the pulse went above 100 within 
two minutes was down to 80. Defendant weighed 
157 1 /. and was 68 inches tall. Defendant said he llad 
been losing weight. Witness found several scars on (de¬ 
fendant’s body, all old. One ’car (sic) on head defend¬ 
ant said was the result of skull fracture in 1923 or 19^4. 
Skull fracture sometimes caused defendant to “sort! of 
lose himself.” Witness asked defendant if the poice 
had hurt and defendant replied “No. I have told them 
all the truth. I don’t know what they might have done 
if I had not of.” Defendant seemed calm and cool alnd 
indicated no fear of the police and laughed as he maj.de 
above remark. Witness stated that he had asked the 
defendant, “Have these men or any of the men done any¬ 
thing to you or told you to say anything?” And he solid. 
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“Doctor, I am telling the truth.” He said, “I know I 
have done wrong. The Lord says thou shalt not lie.” 
And he said, “I am going to pray and ask all my friends 
to pray for me. hoping that the Lord will take me. and if 
he don’t I don’t know what.” Witness was asked if the 
defendant at that time appeared nervous in any way, 
and he stated: “He seemed to me to be very' cool and 
calm.” Witness was asked if the defendant indicated 
any fear of the police officers, and he answered that he 
didn't, that when the defendant stated something to 
the effect that he had told the truth and didn't know 
what the officers might do if he had not told the truth, 
he laughed. There were no marks or bruises on his 
body except old scars. Medical tests left witness of the 
opinion that defendant was normal except for glandular 
condition caused by venereal disease. There was no in¬ 
dication from the glandular condition that it was an 
injury received from police. The examination lasted 
about one hour and gave no indication of police mis¬ 
treatment. On being questioned by the Court witness 
related that defendant made no complaints as to police 
treatment. The Court questioned the witness with re¬ 
spect to the statement that he had told the truth and he 
didn't know what the officers would do if he hadn’t and 
laughed. The Court asked the witness if the defendant 
had said that the police acted as if they would have done 
something if he had not told the truth, and the witness 
answered: “No, that is all the remark that he said. He 
said that on all other occasions they treated him nice, 
and very nice.” The Court asked the witness if the 
defendant said he had been unwilling to make any state¬ 
ment to the police, and the witness answered: “No, sir; 
nobody used word at all.” The Court asked if he used 
any word that would carry that connotation or signifi¬ 
cance. The witness replied: “No, sir; if he had, I would 
have gone into that.” The Court asked: “You didn’t 
feel that it was necessary to go into what the defendant 
did say about his not knowing what would have hap- 




pened to him?” The witness replied: “No, he j 

laughed, standing up besi’e (sic) me, and said that.” 

***** 

Witness testified that the physical examination was 
for the purpose of looking for new injuries to defendant. 
The glandular condition could have been painful. The 
witness stated that the glands of the groin were rather 
firm, and it is usual, when a gland turns into pus and gets 
soft, that is is (sic) real painful (R. 39,40). 

This testimony is substantiated by that of the Chief of Police 
and others (R. 27,37). 

The appellant made a phone call on August 30th, although 
he might have called someone the previous night (R. 31). On 
the 31st, the appellant was visited by several friends who w^re 
permitted to talk to him and “he told them the police had fed 
him and treated him nice and that he had told the police the 
truth” (R. 28). 

On the same day, appellant was visited by his brother, John 
Catoe. He told John “that the police had treated him fine and 
he wanted him to pray for him, and didn’t want him to get any 
attorney to defend him in court, that what he did, he did alohe, 
and that he knew that he was going to the electric chair for :it” 
(R. 28). He asked John to thank the officers for the way they 
had treated him, and stated that he was not hungry and had 
been given plenty of cigarettes by the police. Appellant’s 
statements to John were made without questioning or prompt¬ 
ing (R. 32). On September 1st, appellant was visited by 
other relatives and he again stated that the police had giv^n 
him plenty to eat, had treated him well and that what he tbld 
them was the truth (R. 28). This was the substance of the 
Government’s evidence. 

On behalf of the appellant, the following testimony wfas 
adduced to show that the confessions were made involuntarily. 
John Catoe, the appellant’s brother, testified that he learned 
of his arrest on Friday morning, August 29th. He called tne 
homicide squad at once, but was told he could not see the appel¬ 
lant. The following morning he called No. 12 precinct ahd 
was again told that he could not see the appellant (R. 4(1). 
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He did not know to whom he spoke on the telephone (R. 41). 
That same morning the police called him, but he was not at 
home. He returned this call later in the day and left his name 
and telephone number. At 1 A. M. the following morning the 
appellant called John and told him he wasn’t feeling “so weir’ 
(R. 40). That morning he visited the appellant at police head¬ 
quarters. The appellant was in a room on the third floor sit¬ 
ting in a chair at a table. Several police officers were present. 
Officer Tolson told John that the appellant had had nothing 
to eat and requested John to bring him some food, which he 
did. Appellant ate the food hurriedly and told John he 
wasn’t feeling so good. He acted as if he were very hungry 
and very thirsty. Officer Tolson asked the appellant, “have 
we treated you all right,” whereupon, after the other officers 
looked at him, the appellant shook his head and said, “Yes” 
(R. 41). 

The appellant testified, out of the presence of the jury, that 
at the time of his arrest he was very sick and weak and was on 
the way to the drug store to purchase medicine, describing his 
condition as one resulting from a venereal disease which had 
existed several years. When he entered police headquarters, 
about 15 flashlight pictures were taken of him. He was ques¬ 
tioned until sometime in the afternoon by Detectives Wise and 
Tolson, and others (R. 41) and admitted that at first he was 
not questioned about any murders, but only as to his back¬ 
ground. He then was taken to No. 12 precinct. While at 
police headquarters, prior to the line-up on the evening of his 
arrest, he stated that he was told by Detective Wise, “You’ll 
never get away from us—we have seven women who are going 
to come and put their finger on you—seven women are going 
to put their finger on you—there is no way of getting away, my 
buck” (R. 42). While at headquarters, after the line-up on 
Thursday evening, he was seated in a chair surrounded by 
policemen. Someone in his rear pressed something hard in 
his back. He was then asked about the New York case and 
he made his statement. He was struck on the ears and legs 
with a brown leather blackjack by Detective Wise, but it didn’t 
leave any marks. The chair in which he was sitting was pulled 
forward; appellant was pushed and grabbed in the privates by 
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Detective Wise who said, “You will sign them.” He testified 
that he had no sleep or food and, although he complained he 
was sleepy, Tolson replied, “You don’t get any sleep until you 
come clean with us.” He denied being given any food on 
Thursday, and said that the first food he received was at No. 12 
precinct Friday morning. He was not allowed to eat or sleep 
until all the confessions were made, after which he was treated 
well. He made statements concerning 25 cases and signed all 
papers presented to him, although he read none of theni (R. 
42, 43). He told the police he was suffering from a venereal 
condition which was painful almost everytime his body was 
moved frequently. He had pains in his head often, and some¬ 
times would be dizzy and go out of his head. He had such 
spells while in custody (R. 43). 

While being taken to the northwest section of Washingto n on 
Friday morning to reenact the Strieff case, one of the officers 
in the car asked another whether he had “the ropes” and th reat- 
ened to lynch the appellant if he didn’t come clean. When he 
was taken to the Abramowitz apartment house, a crowd of 
people were there, which frightened the appellant “a little bit” 
(R. 43). Although he admitted that he told the coroner that 
the police had treated him fine, he stated that he had said that 
because he was afraid to say anything else. He denied thit he 
smiled when he told the coroner that he was afraid of what 
would happen if he had not confessed. He obeyed the orders 
of the police when handed the confessions for signature because 
he had been a police informer for several years and had seen 
police brutality in action. 

The appellant further testified that the police sometimes 
would refuse to let him use the toilet when he asked, if Ithey 
were busy -with him, but that he was so permitted when bhey 
were not busy. Urination was very painful. He received no 
treatment for his venereal condition while being investigated 
by the police (R. 43). 


On cross-examination the appellant had difficulty remember¬ 
ing many details of his testimony. He testified that the police 
“Didn’t do so much beating” but that Detective Wise thread 
ened to put him through the third degree and put him in a 
chair and use electricity on him. He could not remember \|rtien 
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this threat was made. With respect to the police brutality on 
Thursday, the appellant stated “they didn’t hurt me bad, I 
got some, but nothing to amount to anything. I had only one 
little tap with the blackjack, and that was in the back of the 
head, and that didn’t hurt so very much.” He further testified 
that Detective Felber kicked him on the shin. On the other 
hand he admitted telling Major Kelly that the police had 
treated him fine and couldn’t swear that the police forbade him 
to go to the toilet; that he couldn’t say for sure that he did or 
did not ask to go, and that he was not particular about going. 
Although he got hungry on several occasions while in custody 
he did not ask for food, admitting that he ate a sandwich and 
drank a bottle of milk at headquarters and also got food at No. 
12 precinct (R. 44). 

The Government thereupon recalled to the witness stand the 
several police officers whom the appellant had accused of mis¬ 
conduct. Wise testified that he did not make the statements 
attributed to him by appellant and that neither he nor anyone 
else in his presence struck or laid hands on him and particularly 
that no one threatened to hang or otherwise harm the appellant. 
He did not strike the appellant with, or even exhibit, a black¬ 
jack and did not pull the chair from under him as charged. 
Detectives Tolson and Felber testified to the same effect (R. 
44, 45). Tolson specifically denied that the appellant was told 
he would get no sleep unless he confessed and further denied 
any mention of third degree or electricity to the appellant (R. 
45), and further denied that anyone poked the appellant in 
the back at any time. All the Government witnesses testified 
that the appellant was permitted to use the lavatory whenever 
he desired (R. 44, 46). 

The trial court, having heard the testimony as related above, 
out of the presence of the jury, ruled that the appellant’s state¬ 
ments relative to his commission of the crime in question were 
admissible in evidence and, accordingly, overruled the objection 
interposed thereto. The jury returned and the trial proceeded, 
during the course of which testimony to the same effect as was 
adduced before the court on the preliminary examination was 
introduced. The rulings of the court in admitting the confes¬ 
sions, it is submitted, were eminently correct. 
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The present record reveals a direct conflict in the evidence 
with respect to the treatment accorded the appellant by the 
police. The Government’s version is supported by the testi¬ 
mony of numerous witnesses, whereas the defense rests for the 
most part upon the testimony of the appellant himself. The 
appellant’s version stands uncorroborated. Neither by fa(Jt nor 
by circumstances does the testimony of the government wit¬ 
nesses in any way lend support to the story related by appellant. 
On the contrary, there is much reason to accept the testimojny of 
the government witnesses as true. Appellant himself concedes 
that for the first few hours after his arrest, he was not ques¬ 
tioned concerning any crime. The uncontradicted fact is that 
the Abramowitz case was mentioned to the appellant fot the 
first time fifteen hours after his arrest, and at once—without 
any hesitation on his part or suggestion by the police—a full 
confession was forthcoming. During the period immediately 
prior to this confession, there was some questioning by the 
police, but it was neither persistent nor continuous; rather it 
was intermittent, with several long periods during which .here 
was no examination at all. The record is devoid of any testi¬ 
mony that the appellant—prior to his confessions—had sought, 
or was denied, an opportunity to consult counsel, relatives, or 
friends. There was no evidence of mob violence or adverse 
community sentiment. Appellant was not unduly subjected to 
travel from one place to another; his clothes were neither torn 
nor taken from him. By his own admission he could nojt say 
that he was forbidden the accommodation of the toilet when 


needed. And he admitted telling Major Kelly, the Coroner and 
others that he had been treated well by the police. 

On the other hand, the testimony of the government wit¬ 
nesses. set forth above, in no way substantiates the assertions 
made by the appellant. Every claim of mistreatment is spe¬ 
cifically denied. There is no charge of brutality or compulsion 
that stands uncontradicted; nor does the testimony of the gov¬ 
ernment, taken as a whole, describe a picture of coercion, intimi¬ 
dation, or compulsion. Moreover, in support of the govern¬ 
ment's version of the facts is the undisputed medical testimony 
of the Coroner. Likewise, unexplained by the appellant, are 
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statements made by him to his friends and relatives that he was 
treated fine by the police, that he had told the police the truth, 
and that what he wanted and needed most were prayers on his 
behalf. In addition, he does not deny that he told his brother 
that he did not want a lawyer. 

With all this, it must be borne in mind that in his confessions 
the appellant related facts and circumstances known only to 
the police— and to the perpetrator of the crime. In this state 
of the record, to hold appellant’s confessions to be involuntary 
as a matter of law is to sacrifice justice and common sense, not 
at the shrine of mercy and righteousness, but at the shrine of 
guilt. See Hopt v. Utah, 110 U. S. 574, 5S4. By the standard 
announced in the second McAfee case, it would tax the imagi¬ 
nation to hold that the evidence here presented is so free of con¬ 
flict that no reasonable person could say that the statements 
made by the appellant were not his free and voluntary acts. 

As every case must be judged upon its own facts, it would 
serve no useful purpose to cite or discuss decided cases, in all 
of which the factual situations are unlike that here presented. 
However, the recent opinion of the Supreme Court in Lisenba v. 
United States, 314 U. S. 219, is believed to lend direct support 
to the government’s position. In that case certain confessions 
were offered in evidence against the defendant, who was being 
tried for murder. The facts are these: The defendant was ar¬ 
rested for incest on the morning of Sunday, April 19, 1936, and 
taken to an adjoining house where he was shown a dictaphone. 
He was then taken to the Bureau of Investigation where he 
was lodged for two or three hours without being questioned. 
He was then taken to the district attorney’s office where he 
was questioned for about an hour. After supper he w’as re¬ 
turned to the adjoining house and was questioned by officers 
in relays throughout the night concerning his wife’s death. He 
was fully dressed and had no sleep. In the morning, after be¬ 
ing given breakfast, he was brought back to the house and 
questioning was resumed. This continued until about 3 o’clock 
Tuesday morning, when he either fainted or fell asleep. He 
awoke about 8 o’clock and, after breakfasting, he was charged 
with the crime of incest. He was so committed by a magis¬ 
trate. The defendant testified that on the prior night, Mon- 
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day, the officers began to beat him, rendering his body (black 
and blue, impairing his hearing, and causing a hernia; that after 
being questioned by the District Attorney he collapsed. The 
police admitted that he was slapped in his face that night, al¬ 
though the reason therefor was disputed. When the defer.dant 
was lodged in jail, two witnesses noticed that one or both of his 
ears were bruised and swollen. The prosecution introduced tes¬ 
timony that while the defendant was repeatedly and persist¬ 
ently questioned at intervals from Sunday night until Tuesday 
morning, he was not beaten except for the one slap; that no 
inducements were held out to him, or threats made; and that 
he answered questions freely and intelligently. Other than 
the slapping incident, the defendant charged no mistreatment. 
During this period, from Sunday to Tuesday, the defendant 
made no incriminating admissions or confession. 

From Tuesday to the following May 2nd, a period of eleven 
days, he w*as not interviewed, questioned, threatened or mis¬ 
treated by anyone. He was at that time in the jail. Diiring 
this period his attorney told him that he would be indicted 
for his wufe's murder and that he should not answer any Ques¬ 
tions unless his attorney was present. On the morning of jviay 
2nd, the defendant was brought from the jail to a rooiji, in 
which the district attorney told him of an alleged accomplice’s 
confession and asked him whether he had anything to say, to 
which he replied “Nothing.” He was then taken to his cell. 
But, thereafter, about noon, a court order w*as obtained to re¬ 
move him. He thereupon was brought to the district attorney’s 
office and questioned by him. He requested that his attorney 
be sent for, but for some reason the latter was not summoned. 
He was questioned until suppertime when sandwiches and 
coffee were procured. The defendant said that he had cbffee 
but that someone took his sandwiches. This w-as denied. The 
questioning, based on the accomplice’s confession, was con¬ 
tinued into the night without the defendant having refused to 
answer questions or having made any incriminating answers. 
The defendant stated that the policeman who had struck him 
on the previous examination occupied the room alone with him 
and threatened him with a beating if he did not tell the truth; 
that this so frightened him that he agreed to do his beit to 
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recite to the District Attorney the same story his accomplice 
had told. This testimony was contradicted by the police offi¬ 
cer. The prosecution’s testimony was to the effect that the 
defendant was not threatened or offered any inducement. 

From this evidence, the Supreme Court held that the con¬ 
fession was not involuntary as a matter of law and consequently 
its use did not deny to the defendant due process of law. It is 
significant that in its decision the Court stated that “the fail¬ 
ure of the arresting officers promptly to produce the petitioner 
before an examining magistrate, their detention of him in their 
custody from Sunday morning to Tuesday morning, and any 
assault committed upon him. were violations of state statutes 
and criminal offenses”, but that such illegal acts committed in 
the course of obtaining a confession do not furnish an answer 
to the constitutional question of whether the use of a confession 
violates due process of law. The Court further held that where 
a prisoner held incommunicado is subjected to questioning by 
officers for long period and deprived of the advice of counsel, 
the record should be scrutinized with great care to determine 
whether, by the use of the confession, the appellant would be 
unjustly deprived of his liberty or of life. But there must be 
an adequate showing in that respect, and under all the circum¬ 
stances of this particular case the Court could not find that 
there was such a deprivation. 

It is respectfully submitted that the Lisenba case presents 
a factual situation far more serious than the instant case. The 
examination and interrogation in that case was much more 
severe and persistent and threatening than that presented by 
the record here. 

Cases like Wan v. United States, 266 U. S. 1, and Chambers 
v. United States, 309 U. S. 227, relied upon by the appellant, 
are easily distinguishable. 

In the Wan case, the defendant had been subjected to inter¬ 
rogation for seven days. Throughout that period he was sick 
and, most of the time, in bed. A physician was repeatedly 
called to attend him. In vain he asked to see his brother who 
had nursed him through his illness. While in such physical 
condition he was at one time led for ten hours continuously 
from one floor to another, “to reexamine the scene of the triple 
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murder and every object connected with it, to give explana¬ 
tions, and to answer questions * * * The testimony gjiven 

by the superintendent of police, the three detectives, anc) the 
chief medical officer left no room for a contention that the 
statements of the defendant were, in fact, voluntary.” 

The case at bar presents a picture far different from that 
presented by the facts of the Wan case. The appellant j was 
not interrogated for seven days, did not complain of physical 
ailments, and was not interrogated while seriously ill. Du|ring 
the course of but fifteen hours, he confessed to about ejight 
serious crimes. A great part of that period was spent by |him 
alone. It is difficult to make out a charge of compulsion uijider 
the circumstances. 

In the Cha?nbers case, the accused, all ignorant Negroes, \f-ere 
interrogated over a period of five days. They disclaimed all 
guilt and refused to confess. In the language of the Supreme 
Court, the very circumstances surrounding the confinenjient 
and the questioning of the accused were such as to fill tljiem 
with terror and frightful misgivings; the haunting feaf of 
mob violence was around them in an atmosphere charged \Vith 
excitement and public indignation. The officers were ber- 
sistent in their questioning and before the confessions \yere 
secured the accused were interrogated for several days ancj all 
night, and the last night was described as an “all night vi£il.” 
The accused -were subjected to such a grilling that the sheriff 
admitted that at the end of the day he was too tired to c^rry 
on and the questioning was taken up by others. Even after 
securing a confession, the State’s Attorney considered it un¬ 
satisfactory and the accused were again subjected to a gruelling 
examination until a satisfactory statement w’as obtained. 

In the present case, on the other hand, there is nothing to 
indicate coercion or intimidation by reason of brutal and cease¬ 
less interrogation. The record is barren of any evidence that 
the atmosphere surrounding the appellant was charged with 
terror, fear of mob violence, or public indignation. The appel¬ 
lant was neither frightened nor terrorized, and his statements 
obviously w’ere those of a guilty man, finally caught, who fvas 
glad to free his conscience of the haunting memories of a 
murderous career. I 
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Appellant apparently relies also upon the recent decision of 
this Court in Bullock v. United States, 122 F. (2d) 213, to sup¬ 
port his contention that the confessions in this case are inad¬ 
missible. It is sufficient to note that the discussion by this 
Court of the admissibility of the confession in the Bullock 
case was but obiter dictum. The Court expressly held that 
since it was reversing the case on another ground it was not 
necessary for it to decide whether the use of the confession 
would violate the defendant’s rights. It should be pointed out, 
however, that the dictum in the Bullock case is believed to 
conflict with the law as stated by the Supreme Court in Lisemba 
v. California, 314 U. S. 219. Since there was a conflict in the 
evidence, the trial court’s action in permitting the confession 
to go to the jury with proper instructions could not have been 
reversible error. See McAffee v. United States, 111 F. (2d) 199, 
72 App. D. C. 60. 

II 

Testimony of alienists who examined appellant properly 

admitted in evidence 

During the course of the trial, out of the presence of the jury 
and again in their presence, the Government called as witnesses 
Dr. John E. Lind and Dr. Alexander Simon, both of the 
staff of St. Elizabeths Hospital. These two doctors, to¬ 
gether with Dr. Foxwell and Dr. Evans, representing the ap¬ 
pellant, examined him in the District Jail on September 29, 
1941. Each of the doctors was introduced to the appellant, 
and it was explained to him that the two Government doctors 
had been sent by the District Attorney’s office and that the 
other two had been sent by defense counsel to examine him. 
The appellant was told that the doctors might testify with 
respect to anything which he might say and that the appellant 
was at liberty, if he wished, not to answer any questions. It 
was further stated to him that his attorneys had consented to 
the examination. Appellant seemed to understand that. The 
appellant was told on several other occasions that he did not 
have to answer any questions if he did not want to. 

At the examination on September 29th, the appellant denied 
that he knew anything about the Abramowitz case and that the 
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confession which he signed was forced from him. During the 
conversation on that date the appellant mentioned a Mr. Tier¬ 
ney. Thereafter, on October 6th, the doctors again examined 
the appellant and he was again asked if he wished to make the 
same statement. The defendant was again told that he ::ieed 
not answer questions if he didn't wish to and that whatever he 
said might be used against him. At that time the appellant- 
said, “Well, I might as well tell you the truth about that." He 
then related a story about going into the Abramowitz apartment 
and seeing Rose Abramowitz there, and that it was due to that 
fact that he was able to describe the contents of the apartment 
to the police. (R. 72-76. See, also, R. 81, et seq.) The doctor’s 
testimony concerning the appellant’s admission that he had in 
fact been in the Abramowitz apartment, contrary to wha t he 
testified to on the witness stand, was objected to on the ground 
that it was privileged. This is now assigned as error. 

At common law no privilege existed between a doctor and his 
patient, and a physician, called to testify, was competent to 
disclose any information received by him in the course of his 
attendance upon, or treatment of, his patient in a professional 
capacity, even over the objection of the patient. See S Wig- 
more, Evidence (3d ed. 1940), § 2380; Travelers his. Co. v. 
Bergeron, 25 F. (2d) 680 (C. C. A. 8). Communications be¬ 
tween physician and patient, therefore, are privileged only in 
accordance with, and to the extent allowed by, statute. First 
Trust Co. of St. Paul v. Kansas City Life Ins. Co-, 79 F. (2d) 
48 (C. C. A. 8). 

The purpose of such statutes is to encourage the patierit to 
make full disclosure to the physician, of all facts requisite for 
the latter to know in order to enable him to prescribe and ad¬ 
minister proper treatment, by removing any fear on the part 
of the patient that the physician may thereafter make public 


such facts in giving testimony as a witness. Travelers Ins 


v. Bergeron, supra, and authorities there cited. See 8 Wignore 
E vidence (3d ed. 1940) § 2380a. 

Such statutes, being in derogation of common law', mu^t be 

557, 
Mc- 


strictly construed. See Shaw v. Railroad Co., 101 U. S. 

563; Jones v. Jones, 72 F. (2d) 829, 63 App. D. C. 373; 
Carthy v. McCarthy, 20 App. D. C. 195. Hence, the privilege 
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against disclosure should not be extended to situations not 
within the plain provisions or clear intendment of the statute. 
Travelers Ins. Co. v. Bergeron, supra. 

The statute which is relied upon by the appellant, D. C. Code 
(1940), § 14-308, provides as follows: 

In the courts of the District of Columbia no physician 
or surgeon shall be permitted, without the consent of 
the person afflicted, or of his it gal representative, to dis¬ 
close any information confidential in its nature, which he 
shall have acquired in attending a patient in a profes¬ 
sional capacity and which was necessary to enable him 
to act in that capacity, whether such information shall 
have been obtained from the patient or from his family 
or from the person or persons in charge of him: Pro¬ 
vided, That this section shall not apply to evidence in 
criminal cases where the accused is charged with caus¬ 
ing the death of, or inflicting injuries upon a human 
being, and the disclosure shall be required in the in¬ 
terests of public justice. 

This Court has stated that the privilege thus protected re¬ 
lates only to confidential information acquired by a physician, 
while attending a patient, which information is necessary to 
enable him to act in his professional capacity. Carmody v. 
Capital Traction Co., 43 App. D. C. 245. 

There is no contention in the present case that the examina¬ 
tion of the appellant was made for purposes of treatment. 
Moreover, it is not denied that the appellant was told by the 
physicians at the outset, that they came there at the instance 
of the prosecuting attorney with the full consent of the ap¬ 
pellant’s own counsel, or that he voluntarily submitted to the 
examination. Under the circumstances, no confidential rela¬ 
tionship of doctor and patient existed, as defined by the local 
statute. The doctors did not examine the appellant for pur¬ 
poses of treatment, nor can it be said that they attended him. 
It is submitted, therefore, that the physicians were properly 
permitted to testify to any information derived from the ex¬ 
amination. This is in accord with the great weight of estab¬ 
lished authority. 
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Thus, it has been generally held, in cases construing statutes 
identical or similar to the one here involved, that a physician 
who examines a defendant solely to determine his mental or 
physical condition is neither attending a patient nor acting as a 
professional adviser of the defendant. 

People v. Sliney, 33 N. E. 150, 137 N. Y. 570; 

Skidmore v. State, 92 P. (2d) 979,59 N. W. 320; 

Garcia v. State, 274 Pac. 166, 35 Ariz. 35. 

See: 

State v. Dean, 254 Pac. 142, 69 Utah 268. 

8 Wigmore, Evidence (3d. ed. 1940), § 2382; 

Note, 107 A. L. R. 1495. 

As was said by the Circuit Court of Appeals for the 8th Circiuit 
in Travelers Ins. Co. v. Bergeron, 25 F. (2d) 680, it is generally 
held that there is no privilege as to information acquired bj r a 
physician through the examination of a person unless sdeh 
examination is made in contemplation of. and as a preparation 
for, professional treatment. This is the extent of the privilege. 

The case of Eureka-Mary land Assur. Co. v. Gray, 74 App. 
D. C. 191, cited in the appellant’s brief is readily distinguish¬ 
able. In that case the Court held that it was proper to reject 
evidence which had been obtained by an intern in a hospital 
from the patient for the hospital records and for the use of 
the attending physician. At page 194 of the opinion, the 
Court stated: I 


The intern is himself a physician. He is a graduate bf 
a medical school with a doctor’s degree, though, it may 
be, not licensed to practice his profession in the ordi¬ 
nary way by so holding himself out to the public. But 
it is common knowledge that a part of his duty is jo 
get the medical history of the patient, and in this respect 
he is the attending physician. Not only this, but \n 
many mstances he does the work of the physician aruf, 
in other respects, relieves the physician of professional 
services ichich he would ordinarily perform. It would 
be straining the law to hold that disclosures made tjo 
him by the patient are not equally privileged as tho$e 
made to the physician in charge. [Italics supplied.] 
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It is also important to note that even if the statements of 
appellant were otherwise privileged, under the w’ording of the 
local statute the evidence would still be admissible in a first 
degree murder case, as the statute in its closing sentence states: 

Provided, That this section shall not apply to evidence 
in criminal cases where the accused is charged with caus¬ 
ing the death of, or inflicting injuries upon a human 
being, and the disclosure shall be required in the interests 
of public justice. [Italics supplied.] 

CONCLUSION 

It is respectfully submitted that the judgment of the court 
below should be affirmed, as the record discloses no error and 
clearly shows that the appellant received a fair and impartial 
trial. 

Edward M. Curran, 

United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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Assistant United States Attorney. 
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